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DEMOCRATIC PERSPECTIVES* 





HROUGHOUT this continent and in nearly every section of the world 
the recent joint declaration of Yalta, issued after the Crimean Confer- 
ence, has been greeted as one of the great documents of modern times. 

The words of that statement—words jointly uttered by Marshal Stalin, 

Mr. Churchill and Mr. Roosevelt—have roused unprecedented world- 

wide hopes for future peace and future international harmony, have set at 

rest the doubts and misgivings of the faint-hearted who tremble at the 
gigantic task of building world security. 

The Yalta Declaration covers a wide field, a great variety of sub- 
jects, but there is one dominant, unifying theme which runs through 
every line of the document; it is the theme of complete devotion to the 
principles of democracy. On this there is no suggestion of possible com- 
promise, no inclination to modify in any way the most sacred and bind- 

x ing commitment. The Yalta statement was written in the universal 
; language of democracy. The leaders of three great peoples—the chief of 
a socialist state, the prime minister of an empire, and the president of a 
i republic—took democracy to be the common ground on which all wished 
. to build quite as naturally as they all breathed the common air of 
v the Crimea. 

All of us here tonight, I am sure, accept democracy in the same spirit ; 
we take it for granted that democracy is the only gateway into the tuture, 
> the only pillar of smoke by day and of fire by night to guide the world’s 

multitudes in their pilgrimage toward a finer way of life. Taking de- 
% mocracy thus for granted we are tempted to forget how hard democracy has 
been fought for over the vears, how very recently democracy has achieved 
universal acceptance in the world’s thinking. 

The idea of democracy, as we know it today, has been effective in 
western civilization for less than two hundred vears. The Congress of 
Vienna, called to organize Europe after the downfall of Napoleon in 1815, 
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met only “yesterday” in terms of man’s long history on this planet, but 
at Vienna democracy had no voice. The keynote of Vienna was “‘legiti- 
macy,” the principle of restoring and supporting European régimes pos 
sessed of traditional claims rather than popular support. [European 
democracy, ignited by the French revolution and fanned by popular na- 
tional resistance to Napoleon in every corner of the continent, was, indeed, 
the common enemy of most of the great powers gathered at Vienna. Under 
the authoritarian leadership of Metternich these great powers established 
the pattern of European society for generations to come, and they estab- 
lished it in the name of “legitimacy.” From Vienna to Yalta is but a 
brief interval in the history of mankind, yet in that moment of time de- 
mocracy has conquered the world. We do not pretend that the world has 
perfectly understood or perfectly achieved democracy but in the whol 
world today only two voices are raised against democracy, and those two 
voices are soon to be stilled. 

My study of history has failed to yield any analogy to this swift over 
whelming victory of democracy, to this irresistible surge upward of a life 
giving idea lt is literally breath-taking to reflect upon the growth of 
the democratic belief within the memory of living men. Only sixty years 
ago James Russell Lowell, perhaps the most distinguished American man 
of letters of the nineteenth century, in a speech delivered while he was 
ambassador to Great Britain, found it necessary to defend democracy 
against the prevalent, severe charges of European critics. “It is sup 
posed,” Lowell said, “to reduce all mankind to a dead level of mediocrity 
in character and culture, to vulgarize men’s conceptions of life, and con- 
duct—to endanger the rights of property and possession.” Whimsically, 
lowell answered that he believed the real basis of criticism of democracy 
lay “in the habit it has of making itself generally disagreeable by asking 
the powers that be at the most inconvenient moment whether they are 
the powers that ought to be.” We are reminded that, alone among systems 
of government, democracy has alwavs retained its sense of humour, has 
ilways encouraged humour at its own expense, in fact. 

Lowell spoke sixty years ago. Thirty years later, when Woodrow 
Wilson proclaimed that we were fighting “‘to make the world safe for 


democracy,” there were still many who felt that this was daring termin- 


ology But. when civilization was again threatened by tyranny in 1939 


tire society of free men realized that democracy was at stake, that 
democracy was the issue, that, at long last, the friends and foes of de 
mocracy were met in final combat. The meeting at Yalta is the begin- 
ning of the end of that combat. Thus has democracy captured the hearts 
nd the minds of men in sixty short years. 
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I have said that the democratic idea has been an effective force in 


western civilization for less than two centuries, and I have pointed out 


hat one hundred and thirty years ago, at the time of the Congress of 
] , 


wv the great powers of Europe 


Vienna, democracy was regarded 
> an upstart menace. If we go further back, to the middle of the 
ighteenth century, we find that democracy existed only in the minds of 
few great men, such as the French thinkers, Voltaire, Montesquieu, and 
ousseau, who were later to exercise such an influence upon the young 
irginian, Thomas Jefferson, and who were in turn influenced by the 
nglish philosopher, John Locke. Europe knew democracy only as a 
vild notion held by eccentric visionaries. In the remote fastnesses of 
i¢ Alps the tiny Swiss cantons had, since the later middle ages, clung 

to their native forms of self-government, but this was more the expres- 
sion of an independent mountaineer spirit than the application of a philo- 
suphic principle. Nor had the Swiss example exerted any substantial 
nfluence on the other nations of Europe. No, it is fair to say that, 
is of 1745 (two hundred vears ago), democracy had still its way to make 

the world. 


In stressing the recent progress of democracy I am by no means 
forgetting the parallels of classic times. Greece, it is true, gave birth 
to democracy, and the Roman republic wrote a glorious chapter in its 
istory. In each case, however, this was the democracy of a small city- 
state (an infinitely simpler problem of government than that which modern 
lemocracy has solved); in each case the system broke down when the 
mnphications of expanding wealth and power brought pressure to bear 
ipon the seli-governing capacities of the citizens; in each case democracy 
vave way to dictatorship, to Greek “tyrants” such as Pericles (who, 
though an able leader was surely totalitarian), and to the Roman Caesars. 
\s a matter of fact, democracy was regarded by the greatest Greek 
unkers, by both Plato and Aristotle, as a plan of government which had 
een tried and found wanting. In the eighth book! of The Republic, ana- 
vsing the various types of government, Plato reserves some of his harsh- 
comments for the democratic method. “Democracy, then, I think, 
ises, whenever the poor win the day, killing some of the opposite party, 
expelling others, and admitting the remainder to an equal participation in 
vie rights and offices.” A democracy, Plato concludes, ‘‘will be in all 
ikelihood, an agreeable lawless. particolored commonwealth, dealing with 
ll alike on a footing of equality, whether they be really equal or not.” 
shocked by Athenian experience, Plato rejected democracy in his search 
guidance in planning the ideal “republic,” and turned rather to the 
irrow, rigid state socialism of Sparta for inspiration. For Plato, as 
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for later European critics, democracy seemed but the transition from ol 

garchy to anarchy. Greece, while it produced the first great experime: 

in democracy, can scarcely be said either to have encouraged posterity 

its example or to have pressed upon posterity any strong recommendatio: 
of the democratic system. Furthermore, both Athenian democracy an 
the Roman republic were made feasible only by the existence, in bot! 
cities, of a large body of slaves. Christianity had not yet arisen to d 

nounce the institution of slavery, and, for the most part, the ancient world 
accepted slavery as we accept electric power, as a commonplace essenti 

is ie 


f life. The Greeks and the Romans, while they demonstrated cert: 


\ Lal 


principles of democracy, ended by burying democracy so deep that for sis 
|: 


teen centuries it hardly stirred again in Europe. The prophets of mode 


democracy, when they rose to challenge privilege and injustice and 
champion the rights of man, were, in a real sense almost without spiritua 
ancestors, and were opening a new volume in the history of mankind. 

I have mentioned the French thinkers of the eighteenth century 


but all 


1 1 


of us who speak the English tongue w 


1@ apos les of democ racy, 
wish to go back a century further and pay tribute to those who foug 


1 


and died to replace the Stuart philosophy of the “Divine Right of King 


with hilose y of self-gover ‘nt. The rights of parliament we 
well secures \ the bloodless reve Lion I oS, *h sent lames 
off on his protracted visit to the continent, but the essential, thrilling blow 
tor freedom had been struck much earlier, in 1642, in a revolution 

was far from bloodless. There have been few more courageous or more fat 
reaching rebellions in history than that which started on a January day 
1642 when Charles I strode into the house of commons, with five hundre 
soldiers at his back, and attempted the arrest of five members. This w 
the beginning of the end for Charles, an r absolute monarchy in tl 
British Isles, and it was the beginning of three centuries of freedom 
the commons of England. When I came re tonight I was delighte 
to find inscribed about the walls of this hall—a thrilling defence of free 
dom—the words of that brave ol ‘itan, John Milton. If 

north in continent cl 1 freed deeply, and if ou 


been the history of democracy, it 1 ‘in no small measure to the fa 
that our seventeenth centurv ancestors cai © these shores fresh 
victory over the ambitions of the Stuart ; 

Yes, the reality of liberty had been fought and died for by seventeent!l 
centurv Englishmen, but democracy as a doctrine, an articulated fait! 
had to wait another century, had to wait the clear minds and brave spirits 
of the French masters. In the middle of the eighteenth century moder: 


democracy was still waiting to be born. These last two hundred vears 
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have been the story of the birth, the growth, and the glorious coming of 
age of democracy. Jean-Jacques Rousseau, Thomas Jefferson, Benjamin 
Franklin and other early fathers of democracy, collaborated in the Yalta 
Declaration as truly as did the three great leaders themselves. 

What is the meaning of this doctrine which has become a world doc- 
irine, this idea which is so new and yet so universal, this democracy which 
was denied admission to the congress of Vienna, which was still on the 
defensive sixty vears ago, but which is the very breath of life for all of 
us today? There are countless definitions of democracy, and we have 
time this evening for only the briefest session of political metaphysics, so 
let us examine just a few of the more stimulating efforts to express in 
words the dynamic human formula of the democratic idea. 

Probably no man has a better right to be heard on the subject of 


lemocracy than Tom Paine, for no writer ever wielded a braver pen in 
+) 


ie great struggle to establish democratic principles. This great-hearted 
h 


Englishman fought injustice in three countries, not only at home but in 
trance and in America. Paine believed that “the system of government 
now called the NEW is the most ancient in principle of all that have ex- 
isted, being founded on the original inherent Rights of Man.” Paine had 
at once a passionate faith in the rights of man and a cool clear talent for 
analysing the techniques of government, so that his pages are quite as 
well calculated to convince the objective student as to convert the emotional 
enthusiast. Paine knew, in short, not only how to defend but also how 
to organize liberty. 

On the ethical level a most suggestive contribution was made by 
‘Theodore Parker when he said that “Democracy meant not ‘I’m as good 
as you are,’ but ‘You’re as good as Iam.’ ”’ The implications of this simple 
statement are pretty far-reaching. In so far as democracy has succeeded 
in influencing men’s minds in this direction it has been moving in the 
same direction as all the great religions of the world. And there is 
vidence that democracy has succeeded, to an important degree, in exercis- 
ng this kind of influence 

Kither through fate or through accident the emergence of democracy 
coincided closely with the phenomenon of the industrial revolution. Here 
ve may have a key to the incredible speed of democracy’s growth, for 
this speed has been matched by the tremendous rapidity with which the 
tnachine has re-made our society. After untold centuries of battling nature 
with his bare hands man has, in a century and a half, contrived 
and harnessed mechanisms which give him more power than billions of 
slaves could provide. One man today, sitting in the control room of a 
“reat power plant, has at his finger tips more force than the Pharaohs of 
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igypt could command. And that man will never be content with any 
form of government fashioned to fit the economic and social conditions of 
ancient Egypt 
In a very real sense, the history of the last hundred and fifty years 
has been a race between mankind and the machine, a struggle to perfect 
the controls over a machine civilization before blind power destroys us. 
From this point of view world democracy may be regarded as the in- 
‘vitable technique of government which arises to aid man in that struggl 
We have seen, these last years, the uses to which totalitarian governments 
put the miracles of modern machinery, the uses which seem proper to 
he primitive Japanese mind, the barbaric Teuton mind. We have learned, 
we needed to learn, that democracy is the only pattern of government 
capable of encompassing, for the common welfare, the wonders of a 
machine age It follows, [| think, that mankind will no more retreat from 
democracy than it will cast aside the miraculous benefits of the machine; 
man will no more gladly return to out-moded systems of government than 
ne will resume the labour and insecurity of dependence upon his hands 
one. The machine is here to stay, and man will bend the machine to 
his will, a will toward peace, and security, and happiness. And democracy 
will be, as it has been, a mighty source of strength to man in this great 
evolving victory. 
| have given you no long list of definitions of democracy, because | 
of us feel the need of definition; I think we all know 
lemocracy as so intimate a part of our lives that existence without it 
is difficult to imagine. We live democracy as we breathe air, nor do we 
constantly remind ourselves of the chemical composition of either. Finally, 
in the matter of defining democracy, I am never tempted to undertake 
uch a feat that I do not find myself captured and overwhelmed by a 
picture, a picture of a tall, sad, homely man standing on a wind-swept 
wooden platiorm in a small Pennsylvania town eighty-two years ago, 
speaking gently, humbly, but distinctly to a vast, restless, crowd, saying 


something about “government of the people, by the people, for the people.” 


RAY ATHERTON 


American Ambassador to Canada. 





WESTERN HEMISPHERE SYSTEMS 
OF COMMERCIAL ARBITRATION 


HANGES which the war made in the structure of international 

trade will inevitably be accompanied by new types of disputes, new 
methods of pacific settlement of controversy, and new methods of 
enforcing arbitral decisions. Hitherto, commercial arbitration has 
largely been applied to private trade contracts to which individuals or 
corporations or foreign trade groups were voluntary parties. [In mercan- 
tile controversies of these types, the arbitration services were limited to 
whatever degree and in whatever form private contracting parties were 
willing to use arbitration facilities. This, however, no longer appears 
to be exclusively the basis for settlement of economic disputes. Govern- 
ment activity became predominant during the war in the production, 
sale, and distribution of commodities and goods all over the world. 
(Government corporations or government-controlled agencies have 
entered the field of international trade. Government financing of 
industrialization of economically backward countries may extend the 
interests that governments will take in the field of foreign trade develop- 
ment. It is for that reason that the last Conference of the International 
Law Association, held in Amsterdam in 1938, discussed the question of a 
standard clause in contracts between individuals and governments 
securing a prompt and effective settlement of disputes.' 

The growing government interest in the settlement of disputes of an 
economic nature became evident when the first international economic 
agreements, concluded in 1944 between most of the nations of the world, 
provided also for arbitration. This is the case with the Agreements of 
the International Bank for Reconstruction and Development and of the 
International Monetary Fund, concluded in Bretton Woods on July 21, 
1944° and the International Civil Aviation Convention, concluded in 
Chicago on December 8, 1944. These international agreements provide 
for a new type of arbitration, namely an institutional one whereby 
arbitration facilities and procedures are provided within the framework 
of the organization. Organized and administered arbitration may be 
the new trend in the settlement of economic controversies in which 


‘Report of the Fortieth Conference (1939), at p. 174. 

*See A. Kuhn, ‘Postwar Financial Settlements’’ in 1 Jnternational Arbitration 
‘ournal (1945), at p. 37; for text of provisions tbid., at p. 105. 

‘Chapter xvii ‘‘Disputes and Default,"’ reprinted in M. Domke, ‘‘International 


‘ivil Aviation Sets New Pattern” in 1 International Arbitration Journal (1945), at 
p. 20, n. 7 to 12 
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governments show sometimes a direct, sometimes an indirect, interest 
it may lead to improved methods of practice and procedure more ade- 
quate to the changed economic conditions of the post-war world. Thi 
experience evolving from the practice of commercial arbitration, as 
developed in the western hemisphere since the end of the First World 
War, should not be disregarded. 

This development of commercial arbitration between the two World 
Wars was centred in the creation and extension of three new systems of 
commercial arbitration set up in the western hemisphere, namely the 
Inter-American Commercial Arbitration System, the American System, 
and the Canadian-American System. ‘These combined systems of 
commercial arbitration may well afford the pattern for a more uniforn 
application of commercial arbitration to international trade contr 


versies. 


Cut INTER-AMERICAN COMMERCIAL ARBITRATION SYSTEM 


Foundation and Organization. The inter-American system is con- 
cerned with commercial disputes arising in the course of business trans 
actions between nationals of the twenty-one American republics. Long 
before any international commercial arbitration system was devised, 
the American republics had turned their attention to the creation of such 
facilities. ‘The first discussion of the need for completing the existing 
system for the settlement of disputes by states,‘ by the creation of on 
for the trade relations of their respective nationals, occurred in 1915, 
at the Pan-American Financial Conference followed, in 1923, by the 
adoption by the Fifth International Conference of American States ot 
a resolution urging that chambers of commerce reach agreements among 
themselves for the arbitration of commercial controversies and encourag« 
the establishment of a system to allow of easy and satisfactory solution 
of differences between merchants and manufacturers of the various 
republics. The Sixth International Conference, meeting in Habana 


in 1928, adopted a similar resolution, but with the additional suggestion 


§“See L. Macassey, ‘‘International Commercial Arbitration Its Origin, Develo; 
ment and Importance” in 24 Transactions of the Grotius Society (1938), at pp. 191 ff 
E. J. Cohn, ‘Commercial Arbitration and the Rules of Law. A Comparative Stud 
in 4 University of Toronto Law Journal (1941), at pp. 1 ff. 

‘See F. Kellor, ‘Arbitration as Phase of the Procedure for the Settlement of Inte: 
American Controversies” in Proceedings of the Eighth American Scientific Congress Held 
in Washington May 10-18, 1940, vol. X (1943), at p. 293. 

‘For an example see the Arbitration Agreement between the Chamber of Com 
merce of the United States of America and the Chamber of Commerce of Buenos Aire 
of April 10, 1916, reprinted in International Arbitration Yearbook on Civil and Commerci 
Arbitration (New York, 1928), at p. 291. 
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that the Inter-American High Commission study the principle of obli- 
eatory arbitration as a means of solving these differences. This Commis- 
sion later issued a report setting forth the advantages and disadvantages 
of arbitration, together with some outstanding recommendations.‘ 

It was not, however, until 1931, at the Fourth Pan American Com- 
ercial Conference, that the settlement of commercial controversy was 
cognized to be a matter requiring united action by the American 

republics. The Conference adopted a resolution requesting the Pan 


lera- 


\merican Union to take the preliminary steps necessary to the consi 
tion of a united action. This resolution provided for an inquiry to be 
onducted by the Pan American Union as to the possibility of com- 
nercial interests of each republic joining together, and with those of 
other countries, in the support and active use of arbitration in the 
settlement of trade disputes, to formulate a report and to distribute it 
to member republics for comment and suggestions.’ 

This inquiry was conducted by the Pan American Union with the 
ollaboration of the American Arbitration Association and the data, 
wether with the comments and suggestions from member republics, 
was made the subject of a Report by the Pan American Union to the 
Seventh International Conference of American States, meeting in Monte- 
video in 1935. Phus the participation of all of the republics was engaged 

preparing the groundwork of knowledge and recommendations. 

This Report presented conclusive proof of the willingness of the 
mmercial, educational, and other interests of the republics to enter into 
the organization and use of an arbitration system; but it also pointed out 

difficulties inherent in the diversity of arbitration laws and practice 
i the different republics, and the need for their unification. The Report 
ilso included some of the excellent recommendations made by the 


Inter-American High Commission which had explored this field of contro- 


versy." These recommendations made it fully apparent that some new 


V. Vita, Comparative Study of American Legislatt soverning Commercial Arbt 
ratton (Washington, 1928). 
Resolution xvi: ‘‘To request the Pan American Union to have a thorough 
juiry made as to the possibilities of the commercial interests of the American Republics 
ining with the commercial interests of other countries in the support and active use 
f a system of arbitration to be utilized in disputes in trade between all countries, with 
t maximum of efficiency and expedition and avoidance of duplication, and to distribute 
ts report on the results of such inquiry, together with a concrete questionnaire regarding 
the various aspects of the subject, to all American Republics for their consideration and 
suggestions for its practical development.” 

SCommercial Arbitration in the American Republics, Documents for the Use of 
Delegates to the Seventh International Conference of American States, no. 2 (Wash- 
ngton, 1933). 

‘See Vita (supra, n. 6), at p. 52. 
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agency was needed to undertake the work of development, adminis th 
tration, and unification in order to establish inter-American tribunals di 
and a standard procedure. lr 
Following discussion of the Report, the Seventh International Con o! 
ference of American States adopted the Resolution x1 which is the basis ol 
of the present inter-American commercial arbitration system: ‘That p 
with a view to establishing even closer relations among the Commercial 0 
\ssociations of the Americas, entirely independent of official control, an W 
Inter-American Commercial Agency be appointed in order to represent h 
the commercial interests of all Republics, and to assume, as one of its 
most important functions, the responsibility of establishing an Inter n 
American system of arbitration.”’ 0 
In its way, this Resolution is as significant as the one which authorized 
the inquiry. It confirmed the idea of a system of arbitration, first I 
mentioned in the resolution authorizing the inquiry; it officially author- c 
ized the establishment of a system, but independent of official control: | 
and the system was to represent the commercial, not political, interests ( 
of the American republics. s 
This International Conference, realizing that the success of a system ( 
of commercial arbitration might be retarded by the diversity of arbi 
tration laws in the different American republics, thereby hampering 
confidence in its Operations, proposed what appears to be a first set of 


legislative standards. It recommended that all American republics 
enact the following standards into their respective laws: 


\greements to arbitrate, whether relating to existing or future controversies to be 


valid and enforceable, and where enforcement not provided for by law, trad 
discipline is to be provided 

b) Parties to have the power to designate arbitrators and to fill such vacancies or 1 : 
provide a method therefor 

c) Proceedings by de facto arbitrators to be more precisely defined by the parties or 
organization under whose auspices the arbitration is to be held 

d) The full impartiality of the arbitrator to be provided for, with the right of challenge 
or removal, by the organization under whose auspices the arbitration is being cor 
ducted in a manner provided for in the rules or regulations governing the pr 
ceedings 
\n uneven number of arbitrators to be provided for under the rules, all of whom are 
to participate 1 Lhe procet lings from the beginning 
\wards in all instances to be unanimous or by majority vote 
Waiver of the right of appeal to be provided for in the rules, which shall be binding 
on the partie ind which will limit the ground for appeal to procedural matter 
and to such questions ol law as botl parties agree to submit to the court 

h) Vhe wider use of discipline by the organization whose members participate in an 


arbitration and refuse to abide by the award where the law is inadequate to compel 


performance of the terms of the award. 


The outstanding recommendation embodied in these standards is 





> 
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that states enact legislation to make agreements to arbitrate future 
disputes legally valid, and awards issuing thereunder legally enforceable. 
In addition, however, legislation is recommended to safeguard the power 
of parties to designate their own arbitrators, to have an uneven number 
of arbitrators, and to obtain awards by majority vote. Completely new 
provisions are the right of challenge and removal of an arbitrator by the 
organization under whose auspices the arbitration is being held; and a 
waiver of appeal that is binding upon the parties, thus assuring the 
hnality of the award. 

This Conference, realizing the delay involved in securing the enact- 
ment into law of these recommendations, specifically laid upon trade 
organizations the responsibility for obtaining compliance by their 
members with agreements and awards, in the event members are re- 
luctant to comply voluntarily. This early recommendation of a method 
of enforcing arbitration agreements and arbitral awards through trade 
practices has been proved to be necessary by the fact that, since the 1933 
Conference, only two Latin American countries enacted new arbitration 
statutes: Colombia embodied in its Law 2 of February 28, 1938, on the 
enforcement of arbitration clauses,'® most of the aforementioned legis 
lative standards; whereas Brazil, in its enactment of new arbitration 
provisions in 1939," did not fully take these standards into considera 
tion,! 

\s to the resolution providing for the creation of a system of com 
mereial arbitration, the Pan American Union, by a resolution of its 
governing board on April 14, 1934, authorized the American Arbitration 


!°T iario Oticial No. 23727 of March 11, 1938; see J. Samper-Sordo, ‘The Arbitration 
Clause in Colombia” in 2 Arbitration Journal (1938), at p. 279; R. C. Bacqui nd P. | 
Eder, A Guide to the Law and Legal Literature of Colombia (Washington, 1943), at p. 34; 
\. H. Medina, Contribuctén al Estudto Del Arbitr Pa 
1044), at Pp 50 

Decreto-lei No. 1608 of September 18, 1939, Diario Oficial, Octol 
24410; see C. Santos, 10 Codigo de Processo Civil Inter pretado (2nd ed 
N41), at pp. 340 ff. 


For descriptions of arbitration laws of other Latin American countrie 


Lye Commercial Intern onal (Bovota, 


\rgentina: T. Amadeo, “‘Commercial Arbitration in Argentina’ in 1 Arbitration 


1937), at p. 69; H. P. Crawford, “Use of Arbitration in the Argentine Re 


"in 20 Boston University Law Review (1940), at p. 658; as to Chil lt. Fuch 


Schiedsgerichtswesen in Chile” in 3 Internationales Jahrbuch fuer Schiedsgerie 
ed. by .\. Nussbaum, Berlin, 1931), at p. 63; as to Mexico: H. P. Crawford, 
bitration Procedure in Mexico” in 4 Arbitration Journal (1940), at p. 152; M. 
ke, “Commercial Arbitration” in J. T. Vance and H. L. Clagett, A Guide to the 
and Legal Literature of Mexico (Washington, 1945), at p. 100; as to Nicaragua: 
t.. Brockman, “Inter-American Commercial Arbitration and Goodwill” in 3 Arbitration 
urnal (1939), at p. 357 
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' tt 


\ssociation and the Council on Inter-American Relations to undertak« 


organization of such a system.! The organization of this systen 


was completed in 1934 by the creation of the Inter-American Commercial 


ot 


pr 


i} 


\rbitration Commission. It adopted a constitution, by-laws, and rules 


pron 
pt 


dure for tribunals. It proceeded immediately with the organ- 
central headquarters in New York, with the appointment 
| committees in each republic and with the selection of panels 


tors In cach country. It communicated with and obtained 


O-Opel ition ot commercial Oorvahizattons in each republic and Ol 


ich government departments as might have an immediate interest it 


ercial controversies as they affect trade relations and the maint 


‘ | nnol ] ) : +} 
peace hrough trade channels. It constituted the necessar 


mmittees and organized educational facilities to make know1 
ation, and tacilities of the Commission. 
he kighth International Conference of Ameri 
LOS. 
mniussion found it necessary to follow more closels 
Pan American Union in political controversies 
djustment of claims or grievances and the negotiate: 
ontroversies. For the purpose of facil 


mission created an Inter-American 


iin, controversies which have been submitted to the Comm 


comprised failure to ship or deliver commodities; delay i 
goods; merchandise not in accordance with specification 


pt goods; claim of no contract or bona fide order: claim of 


presentative against principal; interpretation of shippit 


tes arising Out Ol que stions of credit and fore ign exch ing 


ind from war-time export regulations and priorities 


rity ot these cases!® 


were adjusted by means of negotiated 


nts through the good oftices of the Commission and its Business 


lations Committee. This result was accomplished largely by corr 


rami 


sevent 


( 


in Relations, soon afterwar 


t lL, +} 
ontinue with 


an Commi 1 tra n Commisston 
‘onference merican States under Topi 
ideration of the Results of Inter-American Conferences held 
onal Conference of American States’ (Washington, 1938 
been fully described in F. Kellor: Arbitration in Action 


mmercial and Industrial Arbitrations (New York, 1941 it p. 181 


uMmmMar ‘ = e F. Ke llor, “Inter \merican Commercial Arbitr ition” 


tion (1944), at pp. 218, 221. 
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spondence without oral hearings, rather than by formal arbitration 
procedure, because war-time difficulties in communications and in ship- 
ping facilities and other regulations made the submission of evidence, 
the appearance of parties and witnesses, and the production of docu- 
ments impractical, if not impossible. Approximately two-thirds of the 
settlements have been in favour of the nationals of the Latin American 
republics against nationals and residents of the United States. It may 
further be noted that a great number of cases submitted to the Commis- 
sion were settled merely on the submission of questions of fact. When 
once the facts were resolved, the terms of the settlement were determined 
by the parties. In such instances these terms rarely appear in the 
records of the Commission. 

Commercial agencies in the different republics are represented on 
the Commission, on advisory committees, and are among the main 
channels in their own countries through which claims and controversies 
are revealed and cleared to the Commission for settlement. These 
agencies clear controversies to the Commission and assist in their settle- 
ment.'7 They participate actively in arranging such settlements and 
in obtaining observance of arbitration agreements and awards among 
_their members. The Commission has facilities in each American republic 
for the settlement or disposal of commercial claims and controversies; 
it conducts settlements or adjustments according to a uniform and 
mutually acceptable form of procedure!’ and it has the co-operation of a 
network of commercial and official agencies in each republic. The 
Commission also recommends a standard arbitration provision for use in 
inter-American trade contracts as an expedient way of referring contro- 
versies to arbitration.'? These agencies collaborate in having their 


members and others use this clause, through various resolutions passed 


by foreign trade organizations recommending to their members the use 
of existing inter-American arbitration facilities. Moreover, the Inter- 
\merican Council (formerly the Permanent Council) of American 


'TRules of the Inter-American Commercial Arbitration Commission (New York, 1945). 

'SSee Inter-American Business Relations (New York, 1942), containing a summary of 
matters referred to the Commission, and its Monthly Bulletin, published since January, 
1944. 

'The text of this provision is as follows: ‘‘Any controversy or claim arising out of 
or relating to this contract or the breach thereof, shall be settled by arbitration, in 
iccordance with the Rules, then obtaining, of the Inter-American Commercial Arbi- 
tration Commission. This agreement shall be enforceable and judgment upon any 
iward rendered by all or a majority of the arbitrators may be entered in any court 
having jurisdiction. ‘The arbitration shall be held in... or wherever jurisdiction may 
be obtained over the parties.” 


> 
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Associations of Commerce and Production, reiterated®® “its approval of 
the principle of commercial arbitration in the adjustment of inte: 
American controversies,” and recommended ‘the enactment in each 
Republic of the legislative standards set forth in Resolution xL1 of the 
Seventh International Conference of American States, as a means ot 
encouraging a wider use of arbitration.” 

As another example of the interest in the furtherance of commercial! 
arbitration within the western hemisphere, resolutions of the Inte: 
American Bar Association, in Habana in 1941*' and in Mexico City it 
1944, might be mentioned, whereby the Conference affirmed “its 
approval of the principle of commercial arbitration in the adjustment ot 
inter-American trade controversies’ and urged the enactment of the 
aforementioned legislative standards in each republic. 

A new development of international commercial arbitration withi 
the western hemisphere was indicated at the First Conference of Commis 
sions of Inter-American Development, held in May, 1944, which recon 
mended* *‘that, in fulfillment of the action taken at the Seventh Inter 
national Conference of American States at Montevideo the America: 
Nations submit to arbiters the controversies which may arise betweer 
businessmen of these nations, for the purpose of finding a rapid and easy 
solution of such controversies."’ To this recommendation reference was 
expressly made by the Inter-American Conference on ‘Problems of War 
and Peace,”’ held in Mexico City, March, 1945, which adopted Resolutio1 
xx** “that among the purposes of the National Commissions of Inter 
American Development, there be established the following: Applicatior 
of Recommendation xxxvir of the Final Act of the Conference ot 
National Commissions of Inter-American Development held in New 


f 


York in May, 1944, which relates to commercial arbitration.’”: 





Economic Proposals for the Western Hemisphere, Poltict Idopted by the Secon 


f 
enary Meetir Ve York, May 4 to 8, 1944 (Washington, 1944), at p. 21. 
W. R. Vallance Commercial Arbitration Considered at the Havana Conferet 
# the Inter-American Bar Association” in 6 Arbitration Journal (1942), at pp. 136 ft 
Resolutior ‘Xu, following suggestions submitted in a paper by P. J. Ede 
lrbttraje Comerct Interamerican Mexico Cit 1044 \ further resolution XXN1 
the Conference recommended ‘“‘that the jurisdiction of the Inter-American Court 
Commercial Arbitration be given a wider jurisdiction to include conflicts of 
re betwee e individuals of different countries of the Americas.” 
hese ! \ 1. ’roceedir on the Conterence fi Commesstons of Inter-Ameri 
Deve pment Ve York, May g to 18, 1044 Washington, 1944), at p 20 
n Americar , n. Conere nd Conference erie no. 27, (Washington, 1042 
50 
ipr Z 
*The Inter-Amer lechnical Economic Conterence to be held in Wa hing 


1). pr es in its programme tnt no. 12 for “Commercial Arbitration 
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hese various resolutions indicate the general acceptance in all 
\merican republics of the inter-American system of commercial arbi- 
tration as established in 1934. 

Enforcement of Foreign Awards. 4One of the foremost problems of 
international commercial arbitration has been the execution of foreign 
irbitral awards, namely their enforcement in countries other than those 
in which they were rendered. Difficulties which existed in the appli- 
cation of different principles of law and procedure in various countries 
led to efforts by the League of Nations to promote international com- 
mercial arbitration, by providing for the legal enforcement of arbitration 
igreements and for the execution of foreign awards. The Geneva 
Protocol on Arbitration Clauses of 1923,27 however, was not adhered to 
by any country of the western hemisphere except Brazil** (on February 2, 
1932). The later Convention on the Execution of Foreign Arbitral 
\wards of 1927*° was not adopted by any of the western hemisphere 
countries.*” On the other hand, the Treaty of International Procedural 
Law, approved by the International Congress of Montevideo of 1889, 
provided for the execution of judgements and arbitral awards." A more 
letailed regulation is to be found in the Code of International Private 
Law (Codigo Bustamente) which was approved by the Sixth International 
Conference of American States held at Habana in 1928.°%°) On March 19, 
1940, a Treaty on International Procedural Law was signed by Argentina, 
Bolivia, Brazil, Colombia, Paraguay, Peru, and Uruguay™ (as yet not 
ratified by any of the signatory powers); its article V provides for a 


simplified procedure for the execution of foreign judgments entered upon 


irbitral awards rendered in any of the contracting countries. 


‘7Reprinted in International Yearbook (supra n. 5), at p. 239. 
‘Decree no. 21187 of March 22, 1932. 
“International Yearbook (supra n. 5), at p. 240 
No court decisions on arbitration procedures under the Geneva Protocol and Cor 
ntion have been reported in which any of the countries of the western hemispher« 
vere even indirectly involved. For asurvey see: A. Nussbaum, *‘ Treaties on Commer 
bitration—A Test of International Private-Law Legislation” in 56 Harvard 1 
tew (1942), at pp. 219 ff. 
Fext in Vita (supra n. 6), at p. 59. 
Ibid., at p. 57, and in M. O. Hudson, 4 International Legislats 


E. G. Lorenzen, ‘Uniformity between Latin America and the Unit 


het 


iles of Private International Law relating to Commercial Contracts” 
Review (1941), at pp. 165 tt 
Segundo Congreso Sudamericano de Derecho Internacional Privado, 
eunda Edicion (Montevideo, 1940), at p. 41; translation in 37 American 
ternational Law (1943) Supp., at p. 118; International Arbitration Journal 
p. 209. 
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INTERNATIONAL COMMERCIAL ARBITRATION IN THE UNITED STATES 


The Foundation of Arbitration Law. \n the United States the 
systematic organization of international commercial arbitration began 
through chambers of commerce. Its pioneer was the present Chamber 
of Commerce of the State of New York, which appointed its first arbi- 
tration committee on May 3, 1768. Among its early arbitrations were 
many involving international trade. From 1779 to 1783, the Chamber's 
arbitration committee, functioning by request of the British commander 
and of his police, was the only body in the position to administer justice 
to the satisfaction of the citizens of New York and the British authorities. 
On April 20, 1784, at the Chamber's first meeting under the charter of 
the New York State legislature, an arbitration committee was appointed. 
‘The merchants remembered how well the system had worked during 
the war and were determined to keep it as one of the principal benefits to 
be derived from the Chamber.’’* 

Since 1839 the Chamber has favoured legislation to make arbitration 
proceedings more effective. A law of April 15, 1861 made awards 
resulting from arbitrations between members of the Chamber, if previ- 
ously agreed to in a court of record, enforceable to the extent that they 
were not subject to court review on the merits. 

{n 1911, the Chamber modernized its procedure for the arbitration of 
commercial disputes and adopted modern and flexible arbitration rules.” 
(hambers of commerce in other states soon followed the example set by 
the New York Chamber. Trade associations, whose members were 
engaged in foreign trade, established facilities and rules of procedure. 
Importing and exporting organizations provided for arbitration, as did 
many of the commodity exchanges.** All these facilities, however, were 
decentralized and diversified. Some were limited to members, while 
others included non-members; some had rules of procedure, while others 
did not; some functioned under arbitration laws, while others relied upon 
trade discipline; some industrial groups were fairly well provided with 


facilities, while other equally essential industries had none. Each group 


4B. Lord, With Justice for All: A Study of Arbitration within the New York Chamber 
f Commerce (unpublished), thesis submitted for the Bachelor of Arts degree in the 
history department of Princeton University (1942), quoted in Annual Report of the 
Committee on Arbitration, Chamber of Commerce of the State of New York, May 6, 1943, 
at p. 3; see further C. T. Gwynne, ‘The Oldest American Tribunal” in 1 Arbitration 
Journal (1937), at p. 116 

J}. H. Cohen, Commercial Arbitration and the Law (New York, 1918), at p. 10 

*\ survey of the arbitration development of more than three hundred trade and 
commercial organizations is to be found in Year Book on Commercial Arbitration in the 
United States 1927 (New York, 1927); see ibid. at p. 1109 suggestions for the establish 


ment of arbitral facilities in trade associations. 
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had planned its facilities for its own benefit without reference to mutual 
interests; and very few of them had considered their adaptability to 


international trade. Exceptions occurred where a trade group in one 


country and that in another country, both concerned with the same 
commodity, undertook to provide reciprocal arrangements. Where 
efforts were made to arbitrate future disputes under standard contract 
forms or under uniform arbitration clauses, parties had to rely solely 
upon their own good faith or trade discipline for their observance.*? 

When the First World War ended, there existed in no state of the 
United States any modern arbitration law which gave the parties to an 
arbitration agreement security and certainty in their proceeding. The 
variety of old statutory provisions enacted during the nineteenth century 
and the existence of common-law arbitration practice in some of the 
states prevented the development of a uniform practice of commercial 
arbitration.*® This situation changed when the first modern arbitration 
statute was enacted in New York in 1920.°° It made irrevocable an 
agreement to arbitrate a future as well as an existing controversy and 
provided machinery by which to make such agreements enforceable. 
A similar law followed in New Jersey in 1923;'° and in 1925, Massa- 
chusetts modernized its arbitration law.*' In 1925, the United States 
\rbitration Act was passed, providing for the enforcement of arbitration 
agreements and of awards through federal courts, especially for disputes 
involving foreign trade and maritime transactions. 


‘7See on the doctrine of revocability: G. L. Williams, ‘‘Repugnancy in the Law of 
\rbitration” in 60 Law Quarterly Review (1944), at pp. 69 ff. 

'8See P. Sayre, ‘‘Development of Commercial Arbitration and the Law" in 37 Yale 
Law Journal (1927), at p. 595; W. A. Sturges, A Treatise on Commercial Arbitrations and 
Awards (Kansas City, Missouri, 1930), at p. 2; J. P. Chamberlain, ‘International 
Commercial Arbitration from an American Viewpoint” in International Law Association, 
Report of the Thirty-Sixth Conference New York (1930), at p. 493. 

39N.Y. Laws of 1920, c. 275, several times amended, lately by Laws of 1944, c. 423 
It is now N.Y. Civil Practice Act, art. 84, ss. 1448-69. See H. H. Nordlinger: ‘‘Twenty 
Years of Statutory Development of Arbitration in New York” in 17 New York Uni 
versity Law Quarterly Review (1940), at p. 517; D. P. Yust, ‘Arbitration: Contracts: 
Recent Developments in the Law of Arbitration in New York" in 29 Cornell Lax 
Quarterly (1944), at pp. 526 ff. 

‘Revised Statutes of New Jersey (1937), Title 2, c. 40, ss. 2: 40-10 to 2: 40-26 

"General Laws of Massachusetts (Tercentenary edition, 1932), c. 251, ss. 1 to 22. 

"43 Stat. 883, 9 U.S. C. (1940), ss. 1-15. See J. H. Cohen and K. Dayton, ‘‘The 
New Federal Arbitration Law" in 12 Virginia Law Review (1926), at p. 265; H. Baum 
ind L. Pressman, ‘‘The Enforcement of Commercial Arbitration Agreements in the 
Federal Courts” in 8 New York University Law Quarterly Review (1931), at pp. 238, 428; 
W. A. Sturges: ‘‘Proposed Amendment of the U.S. Arbitration Act" in 6 Arbitration 
Journal (1942), at p. 227. 
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Twelve other states have since enacted modern arbitration statutes.” 
Furthermore, the Conference of Commissioners on Uniform State Laws 
recommended to the legislatures of the several states the adoption of a 
draft of a Uniform Arbitration Statute.‘ It was adopted in Nevada 
(1925), Utah (1927), Wyoming (1927), and North Carolina (1927). <A 
draft for a model commercial arbitration law which remedies the defect 
of non-enforceability of future disputes-clauses, was prepared in 1942 by 
the Arbitration Law Committee of the American Arbitration Associa- 
tion.” It follows, in somewhat simplified form, the provisions of the 
Arbitration Statute of the State of New York. 

The intensified activity of the federal government during the war and 
its possible activity in the liquidation of war-time measures caused 
congress to provide in two recent enactments for authorization whereby 
government agencies may enter into arbitration agreements. The 
Contract Settlement Act of 1944,‘7 which provided for a new method of 
settlement of terminated war contracts, contained a provision authorizing 
contracting agencies of the government to settle disputes by arbitration 
procedures.** Such congressional authorization was necessary in the 


“Oregon (1925), Comp. Laws Ann. (1940), ss. 11-601 to 11-613; Territory of Hawaii 
(1925), Rev. Laws (1935), c. 116, ss. 4170 to 4184; California (1927), Code of Civil 
Procedure (Deering, 1941), ss. 1280 to 1293; Louisiana (1928), Gen. Stat. Ann. (Dart, 
1939), Tit. 5, ss. 405 to 422: Pennsylvania (1928), Stat. (Purdon, 1936), Tit. 5, c. 4, 
=s. 161 to 181, see W. A. Sturges: ‘‘Arbitration Under the New Pennsylvania Arbi 
tration Statute” in 76 University of Pennsylvania Law Review (1927), at p. 345; W. ¢ 
Marshall and W. Richard: ‘‘Agreements to Arbitrate in Pennsylvania” in 8 University 
of Pittsburgh Law Review (1941), at p. 40; Arizona (1929), Code Ann. (1939) vol. 2, 
ss. 27-301 to 27-311; Connecticut (1929), Gen. Stat 1930), ss. 5840 to 5856; New 
Hampshire (1929), Rev. Laws (1942), c. 405, ss. 1 to 10, as amended by Laws of 1945 
c. 191; Rhode Island (1929), Gen. Laws (1939), c. 475, ss. 1 to 17; Ohio (19381), Rev 
Stat. (1943), ss. 298.01 to 298.18; Michigan (1941), Stat. Ann. (Henderson, Supplement 

27.2483 to 27.2505(1), see W. A. Sturges, ‘‘A Reappraisal of the Michigan Arbitration 
Statute” in 19 Michigan State Bar Journal (1940), at p. 626; Washington (1943), Laws 


of 1943, c. 139, ss. 1 to 23. For compilation of texts see F. Kellor, supra n. 15, at pp. 217 fi 


“FTandbook, National Conference of the Commissioners on Untform State Laws (1924 
al p 163 
®W. A. Sturges, “Arbitration under the New North Carolina Arbitration Statute 


he Uniform Arbitration Act” in 11 North Carolina Law Review (1928), at pp. 363 fi 

*Text of the Draft for a State Arbitration Statute in 6 Arbitration Journal (1942 
at p. 310 

“Contract Settlement Act of 1944, Public Law 395, July 1, 1944 

See: P. Fitzpatrick, ‘‘ The Place of Arbitration in the Settlement of War Contract 
in New York University Conference on Problems of Termination and Reconversion (1944), 
at p. 15; M. Domke, ‘‘Arbitration of War Contract Termination Claims” in 8 University 
of Detroit Law Journal (1944), at p. 22; 11 Journal Bar Association District Colombia 
1944), at p. 435; 9 Temple University Law Quarterly (1945), at p. 44; 29 Minnesota Lau 
Quarterly (1945), at p. 219; 18 Tennessee Law Review (1945), at p. 765 
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United States, whereas the British Arbitration Act of 1889 contains a 
provision whereby the crown may be a party toan arbitration agree- 
ment.*® A further example of recent congressional authorization is the 
Cotton Standards Act as amended by the Department of Agriculture 
Organic Act of 1944.5° It authorizes, in s. 6 (b), the secretary of agri- 
culture to “effectuate agreements with cotton associations, cotton ex- 
changes, and other cotton organizations in foreign countries for (1) the 
adoption, use and observance of universal standards of cotton classifi- 
cations, (2) the arbitration or settlement of disputes with respect thereto.” 
Thus, in important areas of commercial war-time contracts and inter- 
national trade relations, governmental agencies have been authorized 
to settle controversies by arbitration. 

American Arbitration Association. The adoption of modern arbi- 
tration laws since 1920 would not alone have given sufficient impetus to 
the development of commercial arbitration in the United States, had 
there not been established by the American Arbitration Association a 
national system of commercial arbitration to effect the prompt settle- 
ment of commercial controversies. This Association was organized in 
1926, as a consolidation of two preceding New York organizations: the 
\rbitration Society of America and the Arbitration Foundation. It is 
a non-profit making and non-partisan membership corporation. Under 
its charter, it was authorized to create, maintain, and administer tri- 
bunals. Its first task was to provide facilities for arbitration in different 
sections of the United States, particularly along the seaboards, on the 
Great Lakes and in the south where controversies concerning imports 
and exports were most likely to arise. The second step was to establish 
national and international panels of arbitrators, representing all kinds of 
trade and commerce so as to provide skilled technicians and experts for 
any type of commercial arbitration. These panels, now numbering 
more than ten thousand arbitrators, are located in fifteen hundred cities 


of the United States so as to be readily available at points of contro- 
versy2" The third step was to provide for uniform rules of procedure 
and impartial administrative services. This was the first appearance of 


an administrator, not created ad hoc by the parties and not responsible 


to and financially supported by commercial organizations. A further 


"The Arbitration Act, 1889, 52 and 53 Vict. c. 49, s. 23. 

*United States Cotton Standards Act, as amended by the Department of 
ilture Organic Act, Public Law 425, September 21, 1944. 

“See American Arbitration Association: Suggestions for Members of Panels when 
letting as Arbitrators under its Rules (New York, 1945). 
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[hese respective national facilities were combined 
clause, and by arrangements under which 


t or separate rules as the collaborating org: 


ingements may be summarized as follows 
a) New York and London Commercial Arbitrati 
st arrangement with the American Chamber of Con 


1934 the two collaborating organizations agreed to est 


and London Commercial Arbitration Service and t 


rk 
of a clause for the reference of controversies to art 


Rules of the Chamber when the arbitration was to be 
under the Rules of the \ssociation when it was 
uted States.® kach organization maintains sul 


vn localit: 
h) American- Manchester (england) Arbitration Service 
ingement was an improvement in that if offered a joint 


alternate clauses for use in contracts, with arbitrations 


ler the Rules of the respective organizations domiciled 


irbitration was to be held.** It provided for an American-Man 


England) Arbitration Service. This arrangement was 


erally to commodities in which the Manchester Chaml 
ot the WZ 


erce was primarily interested. The advent 


ming into full effect in 1939. However, its embodiment 


vision of the arbitration System of the Chamber of 


\I inchester is now being contemplated. 
c) American-International Chamber of Commerce Arrangement \ 
Ameri an Arbitratiot \ssociatio 


in Jul 130 its te 


irrangement was eftected between the 
the International Chamber of Commerc: 


HOWS 


en one of the parties to an arbitration resides in the nite 


tizen of the United States, and the arbitration proceeding 


ites, it shall be held under the Rules of the American -\r 


en the parties have not indicated where the arbitrat 


\ simplitied clause has recently been adopted 
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les of the American Chamber of Commerce in Lor 

the arbitration shall be held in London; or 
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nited States Judgment upon the 
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on this point within a time limit of one month, the decision shall be taken by the Court 
of Arbitration according to its usual procedure under its own Rules, but after consulting 


a subcommittee of three members, one of whom shall be named by the American Arbi 
tration Association. 









When one of the parties resides in the United States, or is a citizen of the 
United States, the text of the arbitration clause recommended by the In- 






ternational Chamber of Commerce for insertion in foreign contracts shall include the 
following injunction: ‘‘All disputes arising in connection with the present contract 
shall be finally settled under the Rules of Conciliation and Arbitration of the Inter 
national Chamber of Commerce by one or more arbitrators appointed in accordance 



























with the Rules, unless the arbitration is to be held in the United States, in which instance 


the proceedings shall be conducted under the Rules of the American Arbitration Associ 
ation.” 


he procedure for the appointment of arbitrators laid down in the Rules of the American 
Arbitration Association, which reserves the parties’ right to select their own arbitrators 
from panels published in advance, is maintained, but the International Chamber of 
Commerce and the American Arbitration Association shall establish a list of about a 
hundred names of competent persons, from which it shall always be possible to select 
an arbitrator of another nationality than that of the parties, 

:ducational plans for promoting the use of the above clause and of the 
respective services of the two organizations” could not be put into full 
effect during the war but are now being resumed. 

Arrangement with Permanent Court of Arbitration. The foregoing 
arrangements were concerned with nationals engaged in foreign trade. 
While no specific provisions have yet been made for organized arbitration 
of commercial controversies arising between a government and a national 
or corporation of another country, the Convention for the Pacific Settle- 
ment of International Disputes signed at The Hague on October 18, 1907, 
appears to have made possible such arbitration.** A precedent has 
already been established in the settlement by arbitration of a controversy 
arising out of a traffic agreement entered into by the Chinese national 
government and the Radio Corporation of America, on November 10, 
1928, wherein the parties provided for the submission of controversies to 
arbitration. A dispute was settled by an arbitral award of April 15, 




















See A. Boissier: ‘‘International Commercial Arbitration—Twenty Years of 
Growth” in 10 World Trade (1939), at p. 68; A. Bagge: ‘‘The International Chamber of 


Commerce and the Development of International Arbitration,” offprint from Nordisk 






Tidsskrift for International Ret, presented to the 10th Congress of the International 






Chamber of Commerce, Copenhague, 1939 
*Art. 47(a): ‘The bureau [of the Court] is authorized to place its offices and staff at 


the disposal of the contracting powers for the use of any special board of arbitration. 






lhe jurisdiction of the Permanent Court may, within the conditions laid down in the 
regulations, be extended to disputes between non-contracting powers or between con- 
tracting powers and non-contracting powers, if the parties are agreed on recourse to 


this 


tribunal.” 
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1935,°7 in favour of the Chinese government after an arbitration pro- 
cedure had been conducted at The Hague, under the facilities of the 
Permanent Court of Arbitration.®* 

An arrangement was made in 1939 between the American Arbitration 
Association and the Permanent Court of Arbitration at The Hague, 
especially with a view to providing international facilities should a state 
of war arise. In this instance, the Association first obtained the specific 
approval of the International Bureau of the Court to recommend the 
following clause to American parties to international trade contracts: 
‘‘\ny controversy or claim arising out of or relating to this contract shall 
be settled with the co-operation of the International Bureau of the 
Permanent Court of Arbitration by a special Board of Arbitration sitting 
at The Hague or, in case a state of war existing in the vicinity makes 
impossible the assembling of parties, their witnesses and commodities in 
that city, sitting in such country as the parties designate, under the rules 
of the Permanent Court of Arbitration or under such other rules as the 
parties may agree upon,” 

The use of this clause would have enabled parties to international 
commercial contracts to have their arbitration conducted under the 
Rules of the Permanent Court of Arbitration or of the American Arbi- 
tration Association, at The Hague if that were physically possible, or it 
would have permitted such arbitrations to be held in the United States 
under the Rules of the Court using its United States Panel, or under the 
Rules of the Association using its International Panel. The disastrous 
effects of global war upon private international trade have been so 
complete that this clause has not been used. 


This arrangement may assume added importance in view of the 


likelihood that the intensified trade activities of governments in different 
countries may give rise to many controversies involving war-time and 
post-war transactions to which states are parties. Though many 
organizations recommended the maintenance of the Permanent Court of 
\rbitration,®® relatively little attention appears to have been directed 


30 American Journal of International Law (1936), at p. 535; for a description see 
|. V. Elbe, “Disputes Arising out of Contracts between Governments and Private 
Parties’ in 1 Arbitration Journal (1937), at p. 372. 

‘Though the arbitrators mentioned the fact that ‘‘the International Bureau of the 
V’ermanent Court of Arbitration has given assistance of this organization for the func- 
tioning of this special jurisdiction of arbitration,’”’ M.O. Hudson, The Permanent Court 
f International Justice 1920-1942 (New York, 1943) at p. 12, n. 52, remarks that ‘‘the 

ise Was, properly speaking, not a case before the Permanent Court of Arbitration.” 

‘Chamber of Commerce of the United States, Referendum no. 78 of Organization 
Members on Measures to Promote International Law and Order, April 6, 1944, in 1 


sustmess Action (1944) no. 2, p. 4, Declaration 6 favouring the maintenance of the 
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toward the reorganization of this court to adapt it to post-war requir 

ments, or to the suggestions for the reorganization of the court's services. ' 

Although such a discussion is outside the scope of this article," it might 
be mentioned, in references to these suggestions, that a recommendation 
has been recently made to extend the facilities of the court to disputes 
between private parties and those arising out of business contracts. In 
the light of changed post-war conditions the 1939 service agreement 
might be a subject of further considerations." 


Execution of Foreign Awards in the L’nited States. As already men 
tioned, enforcement of arbitration awards has always been an important 
issue in international commercial arbitration. Though the United 
States did not adhere to the Geneva Convention of 1927 on the Execution 
of Foreign Arbitral Awards," the execution of foreign awards and judge- 
ments entered upon them has nevertheless always been favourably con- 
sidered by American courts. Since the leading case, Gilbert v. Burn 
stine, where a London arbitration award was enforced against a New 
York party, submission to foreign arbitration procedures has been 
maintained as valid, and thus the execution of foreign awards was 


Permanent Court of Arbitration whose services should be available to all nations; Th: 
International Law of the Future: Postulates, Principles, and Proposals. A Statement of a 
Community of Views by North Americans in International Conciliation, no. 399 (April 
1944), at pp. 273, 353, Proposal 13: ‘‘The Permanent Court of Arbitration should be 
maintained as an agency of the Community of States, and all States should be permitted 
to accede to the Hague Convention on the Pacific Settlement of International Dispute- 
of October 18, 1907"; The International Court of the United Nations Organization 
Statement of Principles and Joint Action by the Canadian and American Bar Association 

in 23 Canadian Bar Review (1945), 293, at p. 308; 317, at p. 320; 39 American Journal of 
International Law (1945), supp. 1438, at p. 156; ‘‘The Regional Groups in Canada wer: 
generally of the opinion that the Permanent Court of Arbitration should be continued 
in being, and that The Hague Conventions on Pacific Settlement should be amended t 
facilitate accession by states such as Canada which are not now parties to either of the 
Conventions.” 

See F. Kellor, ‘‘Idle Machinery at the Hague” in 1 Arbitration Journal (1937), 
at p. 217; M.O. Hudson, International Tribunals Pastand Future (Washington, 1944), 
at p. 163. 

‘For suggestions as to the reorganization of this Court, see F. Kellor and M. Domke 
Irbitration in International Controversy (New York, 1944), at p. 88. 

Statement by Justice A. Bagge, President of the Court of Arbitration of the 
International Chamber of Commerce, at the meeting of its Council in London, August 
10, 1945, published in 1 International Arbitration Journal (1945), at p. 154 

*81t should be noted that the Charter of the United Nations Security Organization 
provides in Chapter X1v, dealing with the International Court of Justice, art. 95 
‘*Nothing in the present Charter shall prevent members of the United Nations fror 
entrusting the solution of their differences to other tribunals by virtue of agreement 


already in existence or which may be concluded in the future.” 
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assured. This is all the more true as it is a well-settled American rule 
of conflict-of-laws that the validity of a judgement of a foreign court 
entered upon an arbitration award is determined by the statutes and 
rules of the place where the award was made or the judgement obtained. 
Thus, in the United States, although this country is not a party to any 
international agreement concerning the enforcement of foreign awards, 
the execution is for all practical purposes secured through favourable 
attitude of the courts. 


CANADIAN-AMERICAN COMMERCIAL ARBITRATION SYSTEM 


Foundation of Law. The long established practice under which the 
United States and Canada have settled their differences by arbitration®’ 
was eventually extended to the field of commercial relations, thus offering 
a specific means of settlement to nationals in the conduct of their business 
affairs. 

Though Canada, like the United States, has a federal constitution, 
the Dominion parliament appears to be without legislative power to deal 
with arbitration, as s. 92 of the British North America Act confers on 
the provincial legislatures exclusive jurisdiction over commercial arbi- 
tration.*® Unlike the United States, there is no federal statute in Cana- 
da; although all nine provinces have enacted laws relating to commercial 
arbitration. The eight common-law provinces follow closely the model 
of the English act of 1889 as amended in 1934.7° As to the province of 
Ontario, the Arbitration Act, first enacted in 1897, (c.16; R.S.O. 1937, 
c. 109), was amended in 1941, (c.55, s. 3), to provide for rules of court 
for the better carrying out of the Act.”" Quebec, however, has not passed 


“Supra, n. 29. 
(1931) 255 N.Y. 348. 
Recent American cases are: Coudenhove-Kalergi v. Dieterle, (1942) 36 N.Y. Supp. 
2d Ser. 313; Moyer v. Van-Dye-Way Corp., (1942) 126 Fed. Rep. 2 ser. 339; Mulcahy v. 
Whitehill, (1943) 48 Fed. Supp. 917; Sargant v. Monroe, (1944) 44 N.Y. Supp. 2d Ser. 456. 
®*'See H. Kronstein, ‘‘Business Arbitration—Instrument of Private Government” 
in 54 Yale Law Journal (1944), 36, at p. 49. n. 63. For some of the procedural problems 
met in arbitral practice with countries of different legal systems (common law and civil 
code), see K. S. Carlston: ‘Procedural Problems in International Arbitration" 39 
| merican Journal of International Law (1945), at p. 426. Cf. E. G. Lorenzen, ‘‘Com- 
mercial Arbitration—Enforcement of Foreign Awards” in 45 Yale Law Journal (1935), 
it p. 39; R. J. Heilman, ‘‘The Enforceability of Foreign Awards in the United States” 
n 3 Arbitration Journal (1939), at p. 183. 
88C. C. Tansill, Canadian-A merican Relations, 1875-1911 (New Haven, Conn., 1943), 
t p. 119. 
*°B. Claxton, ‘‘Commercial Arbitration under Canadian Law” in 21 Canadian Bar 
‘eview (1943), 171, at p. 173. 
For detailed references, tbtd., at p. 175. 
‘See Lamont v. Wright, [1943] 1 D.L.R. 619. 
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a modern arbitration statute which would provide especially for th 
validity and irrevocability of an agreement to submit future disputes,’ 
but followed the French pattern” in its statutory provision (Arts. 1431 
to 1444 of the Code of Civil Procedure, as enacted in 1897 and not sine 
amended.)"* Similar to the development in the United States, as men- 
tioned above, it was suggested in 1930 to the Conference of Commis- 
sioners on Uniformity of Legislation that they consider a draft uniform 
act on Arbitration, but the draft submitted by the Canadian Chamber 
of Commerce” has not been considered by the Commissioners nor has 
any other effort been made to secure the adoption of uniform legislation.” 

Arbitration however has always been one of the functions of thx 
boards of trade.77. Though the Montreal Board of Trade had each year 
appointed a board of arbitration, and similar provisions existed with 
respect to the Board of Trade of Toronto, it is obvious that only few 
commercial arbitration proceedings have been held in Canada in com- 
parison to the number of commercial cases in ordinary courts. It has 
been authoritatively stated: ‘Several reasons have contributed to this. 
\mong them the absence of machinery for the appointment of arbitrators 
and conducting the references. The unfamiliarity of arbitration pro- 
cedure to business men and their uncertainty as to its efficacy have also 
been important factors in preventing its more extended use.’’”* 

Enforcement of Foreign Awards. Canada was not a party to the 
Geneva Convention of 1927, mentioned above n. 29; the procedure to 
be followed in executing foreign awards is determined by the rules of 
procedure of each province.”® 

Canadian-American Agreement. ‘To further the use and practice of 
commercial arbitration, negotiations for the creation of efficient ma 
chinery for the arbitration of commercial disputes between Canadian 
and American nationals were opened in 1939 between the Canadian 


*For an (unreported) Quebec arbitration case arising out of a charterparty, se¢ 
Compania de Navegacion Transmar, S.A. v. Dominion Shipping Co., Ltd., and Lucier 
Beauregard, (Que. S.C., District of Montreal, no, 1128), in 2 Arbitration Magazine (1944), 
nos. 7-8, at p. 25 

‘See M. Domke, ‘‘Arbitral Clauses and Awards; Recent Developments in Frenc! 
Law" in 17 Tulane Law Review (1943), at p. 447 

‘See C. Perrault, ‘‘Clause Compromissoire et Arbitrage” in 5 Revue du Barreau 
la Province de Onuebec 1945), at pp 74 ff. 

15 Proceedings of the Canadian Bar Association (1930), at p. 358; vol. 16 (1931 
at p 274 

*B. Claxton (supra n. 69), at p. 177 

Tbid., at p. 188 

‘Thid., at p 176 

'Thid., at p. 187 
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Chamber of Commerce and the American Arbitration Association.” 
This Agreement, concluded on May 20, 1943,*! embodies the following 
provisions: 
1) The contracting parties agree to set up a Canadian-American Commercial Arbi 
tration Commission to promote the use of arbitration in trading and commercial 


transactions between Canadians and Americans and to provide facilities for the 
arbitration of controversies arising out of such transactions. 


2) Each contracting organization agrees to appoint an equal number of representatives 
as members and they may appoint such officers as they deem desirable. 
3) The representatives of each contracting organization comprise a section which is 


responsible for the maintenance and development of arbitration facilities in its 
own country. The administrative control of the Canadian Section is vested in 
the Chamber and that of the American Section in the Association, but these 
Sections agree to consult and co-operate in carrying out the purposes of the Com 
mission and to exchange information and services to further its objects 

+) Each Section agrees to maintain panels of arbitrators in such localities as the) 
may be needed. 

5) Each Section agrees to collaborate in the formulation of Rules of Procedure to be 
adopted and known as the Rules of Procedure of the Canadian-American Com 
mercial Arbitration Commission. 

6) Each Section agrees to collaborate in formulating and adopting a uniform arbi 
tration provision for use in commercial contracts, to be known as the Canadian 
American Commercial arbitration clause. 


Tribunals established under this agreement are to be known as Canadian-American 
Commercial Arbitration Tribunals. 


8) Each Section agrees to carry on in its own country educational work in the use of 


its facilities, or it may agree to take part in programs to be carried out jointly by 
the Commission in both countries. 


9) Each Section provides the funds for its own work within its national boundaries 
and may contribute to the joint work of the Commission or authorize it to raise 
funds in such amount and manner as they agree upon. 

10) Individual fees paid by the parties in any arbitration are payable to that Section 
of the Commission in whose Tribunals the case is heard 
A supplementary agreement provides for a method of cancellation 

of the agreements by arbitration if negotiation by the two contracting 
organizations should fail. 

Under this agreement, the Canadian-American Commercial Arbi- 
tration Commission has been established with Canadian headquarters 
at the Canadian Chamber of Commerce in Montreal and with United 
States headquarters at the American Arbitration Association in New 
York. Rules of Procedure, synchronized with those of the Association 
and of the Inter-American Commercial Arbitration Commission have 
been approved; as well as a clause for recommendation to parties to 


*°B. Claxton, ‘Canada Completes Commercial Arbitration with the United States” 
n 1 Arbitration in Action (1943) no. 6, at p. 14. 

‘For the text, see W. H. Coverdale: *‘A Unique Experiment in Fact" in 1 Jnter 
national Arbitration Journal (1945), at p. 49. 
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contracts.” Panels are being established in key points in Canada and 
those of the Association are being augmented in the United States to 
meet the requirements of the Commission. 


This Joint Agreement and the set-up of the Commission may offer 
a valuable pattern for future trade arbitration agreements on a bilateral 
basis, for the settlement of disputes between nationals of different 
countries. 


COMBINED WESTERN HEMISPHERE SYSTEMS 


The three systems of commercial arbitration and their international 
arrangements, as described above, are combined into a western hemis- 
phere system. ‘The first report of the American Arbitration Association, 
published in 1927, contains a reference to a preliminary study made of 
commercial arbitration in the Americas and of an approach to obtain 
the co-operation of the Pan American Union in future planning. The 
\ssociation, in 1929, established an inter-American commercial arbi- 
tration council and it will be recalled that the organization of the inter- 
\merican system was later entrusted to the Association.™ 

These two systems—the American and inter-American—have, there- 
fore, from the beginning, been closely co-ordinated and their policies, 
organization, administration, procedure, and recommended clauses 
synchronized. They also have had a common objective in the improve- 
ment of arbitration laws in accordance with the standards adopted by 
the Seventh International Conference of the American States* and in 
conformity with the national policy of the United States, as set forth in 
the United States Arbitration Act. [It was possible to synchronize the 
Canadian-American system with these two existing systems by reason 
of Canada’s common desire for co-operative development of trade rela- 


tions and the similarity of its modern arbitration laws. This co-operation 
is further effected by an arrangement under which the American Arbi- 
tration Association conducts the general research and technical studies 


that are useful to all three systems and issues publications representative 
of the activities of all three systems. 


“Canadian-A merican Commercial Arbitration Facilities. Rules of Procedure (avail 
ible from the Canadian Chamber of Commerce in Montreal 

“Supra n 13 

“Supra n. 8 

“Supra n. 42 

“For further description see Western Hemisphere Systems of International Com 

ercial Arbitration. 47 Questions—What these Systems are—How and Where they 

Function—Educational Activities (New York, 1944). 





SYSTEMS OF CoMMERCIAL ARBITRATION 


lhe creation and maintenance of the three commercial arbitration 
systems of the western hemisphere made it evident that educational 
facilities and programmes must inevitably play an integral part in their 
development. Such facilities include both general information on arbi- 
tration and technical instruction in its use, together with adequate source 
material assembled or prepared for the use and guidance of parties, 
arbitrators, and counsel. <A general arbitration clause for use in inter- 
national trade contracts has recently been developed as follows: 
\ny controversy or claim arising out of or relating to this contract, or the breach 


thereof, shall be settled by arbitration in accordance with the Kules then obtaining of 
the American Arbitration Association. Any such arbitration shall be held in the United 


States at the City of unless, by agreement, the parties hereto 
select another location. If by such agreement of the parties, the arbitration is held in 


iny of the Latin American Republics, then the Rules of the Inter-American Com- 
mercial Arbitration Commission shall apply. Or if such arbitration is to be held in the 
Dominion of Canada, then the Rules of the Canadian-American Commercial Arbitration 
Commission shall apply. Or if the arbitration is to be held at any point outside of 
the above described areas, then whatever Rules the parties agree to shall apply. Judg- 
ment upon the award rendered may be entered in any cou~t having jurisdiction in any 
country. 

lt may be assumed that the pre-war discussion of a draft international 
arbitration law, as proposed by the International Institute for the Unifi- 
cation of Private Law in 1936,57 if and when resumed, could be greatly 
furthered by the practice as developed through the three western hemis- 
phere commercial arbitration systems and their combined experience.** 
Chis would also apply to a renewed discussion of the suggested ‘‘Inter- 
national Law Association's Rules for International Commercial Arbi- 
tration’’ which were submitted to the Amsterdam (1938) Congress of 
that Association.*? 

The establishment of facilities for the settlement of commercial 
controversies between Canadians and Americans completed the western 
hemisphere system. It then became apparent that the rather informal 
processes of co-ordination of these systems might soon require a more 
systematic exchange of information, more regularly stated period of 
conference and a more intimate discussion of mutual problems. The 
response to this need for closer co-operation was the organization in 1943 
of the Western Hemisphere Conference on Foreign Trade and Arbi- 


“League of Nations—Draft of an International Law on Arbitration. S.D.N.- 
U.D.P. 19386—Etudes: ut Arbitrage Doc. 23. 

‘For a critical appraisal see B. A. Wortley, ‘‘A Proposed Preliminary Draft on 
\rbitration” in 14 Canadian Bar Review (1936), at pp. 326 ff; E. J. Cohn, ‘‘The Unifi- 
cation of the Law of Commercial Arbitration” in 24 Transactions of the Grotius Soctety 

1936), at p. 1. 
“Report of the Fortieth Conference (1939), at pp. 209, 275. 
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tration.*° One of the functions of this conference is to advance the 
knowledge of international arbitration through research and education; 
another is to promote discussion of its various aspects; a third is to assist 


in co-ordinating policies, plans, administration, and techniques of interest 
to all of the combined agencies and systems; and a fourth to give further 
unity to the future development of arbitration in this hemisphere. 


MARTIN DOMKE 


New York City. FRANCES KELLOR 





For a summary of its proceedings see 1 Arbitration in Action (1943) no. 6, at p. 12 





THE THEORY OF THE SEPARATION OF FUNCTIONS 


“L’esprit rapproche spontanément cette théorie de la trinité politique de la théorie 
théologique de la trinité divine. La méme conception et la méme maniére de raisonner 
sont a la base de l'une et de l’autre.”? 


HE theory of separation is usually stated as a theory of the separation 
of powers. There are, it is said, three powers of government, the 
legislative, the judicial, and the executive ; and each of these powers should 
be independent of each of the others. The real truth of the matter is, 
however, that there can be only one governmental power in any one state,” 
although that power can be manifested in different ways or by different 
organs. To say that there are three powers of government each of which is 
independent of the others is to say that what is usually called the sovereign 
power in the state is divided into three parts.* That would mean the dis- 
solution of the unity of the state, which is a consequence hardly envisaged 
even by the most enthusiastic supporters of the theory of separation. 

We have been referring, of course, to unitary states. In federal unions, 
there are, from the point of view of national as distinguished from inter- 
national law, as many governmental powers as there are members of the 
union plus the federal authority. But the principle is nevertheless the 
same ; for, in every member unit of the federal union, there are, as it were, 
two states occupying the same territory. In each of these two states there 
will be one undivided governmental power, however restricted it may be 
by reason of its relationship to the power in the other state. 

We can speak of legislative, judicial, and executive powers, or even 
of governmental powers, if we mean merely that certain organs have juris- 
diction or competence (i.e. the power) to perform legislative, judicial, or 


executive acts. In this sense we can even speak of administrative powers. 


Sut we cannot speak of a legislative power in the state, a judicial power in 

the state, an executive power in the state, or an administrative power in the 
state. It follows that it should only be possible to state the theory of 
separation as a theory of the separation of functions. But, even when so 
stated, it will be found to be historically inaccurate, scientifically wrong, 
and undesirable as a principle of good government. 


IL, Duguit, Traité de droit constitutionnel (2nd ed., 1923, Paris) vol. II, at p. 523. 

2“Political power is in fact a single power. What are called political powers, and 
are thought of as completely separate, are nothing else than different functions which 
the one and unified power must take on with the time.” Gumplowicz, Allgemeines 
Staatsrecht (1st ed., 1877), par. 129, 211 Quoted by J. Fairlie, “The Separation 
f Powers,” in 21 Michigan Law Review, at p. 413. 

‘L. Duguit, op. cit., vol. II, at p. 521. 
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The theory of the separation of powers or of functions is as old as 
political science.* But it was only after Montesquieu, who thought that he 
had discovered it working in the British constitution,’ had stated the theory 
that it began to have an important influence on governmental practice. 
While Montesquieu never wrote in the absolute terms that are sometimes 
attributed to him,’ and while he recognized the existence of certain important 
exceptions in his model,’ he nevertheless overlooked certain other important 
features of that constitution that were and still are incompatible with the 
general propositions that he laid down. One of these was the British cabinet 
system which, even in the eighteenth century, implied a confusion rather 
than a separation of the legislative and executive branches of the govern- 


ment. A British cabinet minister is primarily an administrative or executive 


officer ; but cabinet ministers sit in one or other of the two houses of parlia- 


ment; they exercise important legislative powers either in virtue of the 


prerogative® or in virtue of authority expressly delegated to them by the 


‘See Aristotle, Politics (Jowett’s edition, 1885), p. 133; Polybius, Histories, 
vol. VI, p. 18; Cicero, De republica, chapter 33; Locke, Essay on Government, 
chapter 13, par. 143 ff. For discussions of the theory before Montesquieu, see Sir J. 
Marriott, The Mechanism of the Modern State, vol. 1, p. 379, and J. Fairlie, “The 
Separation of Powers,” in 21 Michigan Law Review, at pp. 393 ff. Locke’s contribution 
is analysed by L. Duguit, op. cit., vol. II, at p. 517. 

‘*The British constitution was to Montesquieu what Homer has been to the 
didactic writers on epic poetry.” J. Madison, The Federalist, no. xLvtt. 

‘“It is important to observe that he never thinks of a complete separation of powers 
but rather to modify the concentration of powers.” H. Finer, The Theory and Practice 

Vodern Government, vol. I, p. 159. And see L. Duguit, op. cit., vol. II at p. 517, 
who, referring to Locke and Montesquieu, says: “ni l'un ni l’autre n’ont eu |’intention 
de faire une théorie juridique, mais seulement de montrer comment la constitution 
anglaise, par un partage de fonctions et une certaine collaboration des organes a établi 
de serieuses garanties au profit de la liberté.” 

7Anyone who takes the trouble to read beyond the general statements contained 
in the first six paragraphs of Montesquieu’s chapter on the British constitution (Esprit 
des lots, book x1, chapter 6), will find plenty of evidence that the author never intended 
to state a theory of absolute separation. Thus, he said that the executive authority 
should have the right to veto acts of the legislature; that the nobles should have the 
right to be judged by the part of the legislature which they composed; that the same 
branch of the legislature should serve as a tribunal for the decision of cases where a 
strict application of the law would be too rigorous; and that it should also hear cases 
against anyone who “dans les affaires publiques violerait les droits du peuple et ferait 
des crimes que les magistrats établis ne pourraient ou ne voudraient pas punir.” 

8’For example, the prerogative right to make laws for a newly conquered territory. 
Ic has been said that British constitutional history is in great degree a story of the 
statutory delimination of the prerogative. The great powers now exercised by ministers 
are practically all statutory powers expressly delegated by parliament. 
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legislature ;* and as long as they control the majority political party or 
parties, they can even control the legislative policies and action of parlia- 
ment itself. We owe it to Montesquieu to add, however, that this concen- 
tration of legislative powers in the cabinet has gone much further in the 
twentieth century than it had gone when he wrote his Esprit des lois. Nor 


could Montesquieu have foreseen the extensive law-making powers that 


are now exercised by the many other administrative agencies specially 
created by parliament for the purpose. 

But if the British cabinet and British administrative and executive 
organs possess important legislative powers, parliament remains, in theory 
at least, the supreme governmental organ in the realm. It has the legal 
right to take away or modify the powers both of the cabinet (whether statu- 
tory or prerogative) and of any other agency. The cabinet, moreover, can 
only remain in office if and as long as it retains the confidence of the legis- 
lative branch. Under modern conditions of party discipline, however, 
parliament’s control of the cabinet can seldom be exercised unless the parlia- 
mentary majority ordinarily supporting the cabinet is extremely small. 
Until the whole complexion of parliament is changed by a general election, 
the position of the cabinet is not only secure but in practice usually supreme. 
And, in practice, it is also difficult for parliament to control the legislative 
and other activities of other legally subordinate agencies; for it possesses 
neither the time nor the expert knowledge that would be required to scrutin- 
ize the masses of sometimes intricate legislation conferring powers and, a 
fortiori, the great numbers of orders, decisions, and acts of such subordinate 
agencies. The British parliament also controls the judiciary. For it not 
only fixes the powers of the judges and determines the law that they are 
to apply; it controls their appointment through officers responsible to it; 
and it may even remove them. In the United States and Canada, on the 
other hand, it is the judges who, in the final analysis, possess the supreme 
legal power ; for, in these countries, the courts have the right to control the 
constitutionality of acts of the legislature. 

What is even more surprising, Montesquieu does not seem to have 
been familiar with the legislative functions of the justices of the peace.’ 
These judicial officers were among the most important administrative 
authorities in eighteenth-century England, particularly in the field of local 
government." '* Their traditional administrative functions are now per- 
formed by popularly elected local authorities ; but it is still possible to find 


"See C. T. Carr, Delegated Legislation (Cambridge, 1921) ; and Lord Hewart, 
The New Despotism (New York, 1929). 

10See F. W. Maitland, Constitutional History of England, (Cambridge, 1909), 
pp. 206-9, 232-3. 
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fact that different courts in the judicial hierarchy may interpret the instru- 
ment differently. In such a case, of course, the interpretation of the highest 
court will be accepted by the legal order as binding. But, as we will see 
later, the fact that the legal order attributes an infallibility to the decisions 
of one group of men sitting on a bench—to which indeed the case may never 
come—that it denies to another judge or group of judges hardly supports 
the validity of the theory that the courts merely apply the law, that their 
decisions are always latent in gremio juris. 

From a legal point of view, the important thing is not the intention of 
the legislature or of the parties to a contract, but their intention as declared 
by the courts. What is more, it may be perfectly clear that the makers of 
the instrument had no intention whatsoever in relation to the particular 
matter before the court. They may simply have overlooked the point. In 
such cases, the interpretative function of the judges will really be to guess 
what would have been the intention had the point been considered. Such 
guessing cannot by any stretch of the imagination be said to be an exercise 
ot the judicial function. When the courts supply an intention under such 
circumstances, they are really filling gaps in the law, a phenomenon that 
will be discussed directly. In the meantime we may take it as established 
that the process of interpretation often involves resort to the legislative 
function. 

In a purely formal sense, there are no such things as gaps in the law. 
For, as we have already indicated, the law may deal with a matter simply 
by ignoring it. If the existing law clearly contains no rule governing the 
dispute, the duty of the judge is to apply the fundamental principle that 
things not prohibited by the law are permitted ; his duty is simply to refuse 
the redress asked by the plaintiff. But the silence of the law may be 
apparent only. As Lauterpacht says, the principle that what is not pro- 
hibited is permitted may beg the question.’® For, while there may be no 
specific rule governing the dispute, there may be some wide general principle 
“deduced from the general body of the law” that does govern it. It is the 
duty of the court to discover and apply this principle, if it exists. If we 
assume that such a principle does form part of the legal order, its application 
by the courts is a purely judicial operation. 

In the process of “discovering” and applying these wide general prin- 
ciples, the courts often perform the legislative function. That the legal order 
contains such general principles cannot be denied. We have just referred 
to one of them, the principle that things not prohibited are permitted. But 
it may be doubted whether many of them have any juridical value until their 


16H. Lauterpacht, Function of Law in the International Community, (Oxford, 
1933), at p. 87. 
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existence has been declared by the courts. What we want to know is, who 
formulates the principle? Is it inherent in the legal order, or is it simply 
a judicial rationalization of certain specific solutions recognized by the 
order? What was there first, the principle, of which the specific solutions 
are merely logical deductions, or the specific solutions, of which the principle 
is an ex post facto synthesis or generalization ? 

If a principle can be found that explains a specific solution or, better, a 
number of specific solutions, it is reasonable to assume that the principle is 
inherent in the legal order.’* But it is by no means certain that the solutions 
stem from a legal principle. Historically, at least, the legal order seldom 
begins with statements of principle. What usually happens is that certain 
specific norms are enacted to meet certain specific cases and those cases 
only. As more norms are enacted and legal experience grows, it is observed 
that many of these norms can be explained by referring them to a general 
principle. But that is not to say that the principle was recognized by the 
legal order from the beginning. To say this would be to say that from the 
very beginning the law regulated all cases coming under the principle, some- 
thing that can be shown to be historically false in many cases. It is now an 
established principle of the civil law that anyone who by his fault causes 
injury to another is under an obligation to compensate the victim.’* But 
that principle has not always been recognized, notwithstanding the fact that 
the legal order recognized a whole series of delicts many of which could 


have been explained by referring them to such a principle. In Rome, a 


man who had suffered injury by the act of another had no remedy unless 
he could show that his case was covered by a specific norm, e.g. one of the 
norms of the lex Aquilia. The Roman law recognized a number of special 
delicts ; it did not recognize a general principle of delictual responsibility. 
It was not until long after the fall of Rome that the underlying general 
principle was “discovered” in the legal systems that stemmed from the 
Roman system.'® And it was only then that the general principle became 
juridically significant. It was only then that, by reason of the operation 
of the legislative function, the principle was admitted as part of the legal 
order. 


The same process of generalization and synthesis can be observed operat- 


17This is substantially the method of the natural or physical sciences. 

18See, for example, article 1382 of the French Civil Code and article 1053 of the 
Quebec Civil Code. 

19This general principle had been “discovered” by the seventeenth century, as 
appears from Domat, Lois civiles, book u, title 8, section 4. 
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ing in English law.*® There, as elsewhere, the historical process has been 
from the particular to the general. In the English system, indeed, the pro- 
cess of generalization has not yet gone as far as it has gone in the civil law. 
In the course of its long history, the civil law has reached a degree of 
synthetical generalization and systematization not yet reached by the com- 
mon law, a comparatively young system. This is probably the chief differ- 
ence between the two systems, not the fact, increasingly less important as 
I:nglish law finds its way into statutes, that the civil law is codified and the 
other not. Another difference is that in the English system the judges have 
played a far more important role as instruments of generalization than have 
their brethren in civil law countries. 

It is submitted that this process of generalization and synthesis is a 
legislative process whether it is performed by the legislature or by judges; 
for it adds something to the law that was not there before. In particular, 
so-called judicial “discovery” of general principles is legislation. Nor can 
it be argued with any show of realism that, even assuming that these undis- 
covered underlying principles are inherent in the legal system, the judges 
invariably extract them without change or modification. Even where a 
principle admittedly exists (because it has been laid down by the legislature 
or because it has been judicially recognized on a previous occasion or 
occasions), its application to concrete cases may involve some modification. 
The principle may be extended beyond its original scope and intention.*! 
It may be deliberately rejected because, in the opinion of the court, it is no 
longer in harmony with social conditions or is considered to work injustice 
in particular cases.** Or, in the particular case, it may be found that there 
are conflicting principles that are applicable and between which the court 
must make a choice. 


20“The common law does not work from pre-established truths of universal and 


inflexible validity to conclusions derived from them deductively. Its method is 


inductive, and it draws its generalizations from particulars.” B. N. Cardozo, The 
Nature of the Judicial Process (New Haven, 1921), at pp. 22-3. 

*1“New combinations of circumstances—that is, new cases—constantly call for the 
application, which means in truth the extension of old principles; or, it may be, even 


for the thinking out of some new principle, in harmony with the general spirit of 
the law, fitted to meet the novel requirements of the time. 


} 


Hence whole branches 
not of ancient but of very modern law have been built up, developed, or created by 
the action of the courts.” A. V. Dicey, Law and Opinion in England (2nd ed.), at 
p. 363. 

“It may be noted in passing that one of the most useful techniques for bringing 
the law into harmony with the needs of a dynamic society is the developing doctrine 

the abuse of rights. It should hardly be necessary to point out that this doctrine 

is a powerful legislative instrument in the hands of the courts. 

See Cardozo’s discussion of the case of Riggs v. Palmer (115 N.Y. 506), op. cit., 
at pp. 41 ff. 
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The proposition that the decisions of the courts are ministerial appli- 
cations of the law not involving the exercise of discretion completely ignores 
the fact that judges are not confined to the technique of logic in their settle- 
ment of disputes. We have argued that the judges use the inductive as well 
as the deductive method. They may abandon the methods of logic altogether. 
As judge Cardozo points out, once a principle has been “extracted” and 
stated, it may develop and grow along any one of various lines. It may 
be directed along the line of logical progression (which he calls the rule of 
analogy or the method of philosophy), along the line of historical develop- 
ment (the method of evolution), along the line of the customs of the com- 
munity (the method of tradition), or along the lines of justice, morals, 
and social welfare, the mores of the day (the method of sociology).** The 
reader is referred to Cardozo’s own trenchant analysis of these methods. 
For our purposes it is sufficient to note that the principle will, of course, 
develop differently according to the method or combination of methods 
employed. 

It may be doubted, indeed, whether the mental processes of the judges 
often function according to the logical or other patterns sometimes described 
by them or in the traditional books. Judges are human beings after all; and 
despite their specialized training, their minds work pretty much like the 
minds of other men. Like other human beings they do not think in syllog- 
isms; nor are they mental calculating machines; and they are apt to be 
influenced by all kinds of factors some of which may not even be present 
in their conscious minds.**° This is not to say that they do not attempt to 
be objective. But, particularly where they are confronted with new situa- 
tions, subjective factors are almost bound to creep in. What happens more 
often than not is that a judge will come to some decision that he feels to be 
equitable or expedient in the circumstances; and he will support this equit- 
able or expedient decision by a more or less elaborate argumentation based 
on precedents, analogies, accepted practice not amounting to custom, or 
simply the dictates of common sense and reason.”* Every lawyer knows, 
however, that it would not be beyond the capacity of judicial ingenuity to 
support some other decision, perhaps equally just or expedient, by a differ- 
ent combination of the same material. 


There are limits, of course, within which judicial discretion is confined. 


In exercising the legislative function the courts do not ordinarily possess 


the same degree of freedom of existing legal norms as a regular legislative 


*4[hid., at pp. 30 ff. 
25Tbid., at pp. 167 ff. 
*8See F. S. Dunn, The Protection of Nationals (Baltimore, 1932), at pp. 67 ff. 
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organ would have. Unless, by exception, they are given the right to decide 
ex aequo et bono, their duty is to respect existing rules and principles in so 
far as the latter are ascertainable and applicable in the circumstances. But, 
as we have already seen, even these may be modified by the usually imper 
ceptible process of interpretation and extension; and they may even be 
rejected altogether. In most systems, moreover, including the English,*’ 
the courts are subject to the legal supremacy of the legislature which, in 
the final analysis, controls the area of judicial discretion. While laws 
enacted by the legislature are ordinarily subject to the same judicial inter 
pretation as other legal rules, the courts must respect the clearly expressed 
intention of the legislature even when it comes into conflict with existing 


rules and principles or the courts’ sense of what is right and wrong. 


The decision of the court may be manifestly wrong. But whatever its 
decision and however arrived at, it is binding on the parties unless and 


until it is reversed by a court of appeal which will use exactly the same 
material and techniques in coming to its decision. The fact that such appeals 
are usually possible is an eloquent admission by the legal order itself that 
its judges are not always infallible and that their decisions do not neces 
sarily conform to a pre-established pattern. For, if their decisions were 
always contained in gremio juris, appeals would not only be unnecessary 
but redundant. The infallibility attributed by the order to the judgements 
of the highest court of appeals is normative only. For, while its judges may 
be the cream of the profession, they are made of the same clay as their 
more humble brethren. Their techniques are the same and they work with 
the same materials, except that, in the English system, the higher courts 
possess greater discretionary powers than the lower courts. The fact that 
different judges or different tribunals often come to different conclusions 
may indicate simply that more than one conclusion was possible. 

There seems to be no doubt whatsoever that whenever a court fills a 
material Jacuna in the law or chooses one of two or more possible inter- 
pretations of a rule, it is performing the legislative function, at least in so 
far as the litigants before it are concerned. And if the doctrine of stare 
decisis or precedent applies, as it does in English law, the principle of the 
decision will also be binding in future cases between other litigants. In 
the English system, a judgement of a court of superior jurisdiction is binding 
on all courts of inferior or co-ordinate jurisdiction, unless and until it is 
upset by a court of appeal or reversed by the legislature. This doctrine does 
not form part of those systems that follow the Roman tradition; but even 
there judicial precedent has persuasive authority; and the courts will not 
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lightly depart from a long established line of jurisprudence.** The awards 
and decisions of international tribunals possess the same persuasive 
authority. 

One almost inescapable conclusion from the above demonstration is that 
the purely judicial process seldom operates alone.*® In the great majority 
of cases, disputants have recourse to the courts because there is some doubt 
concerning the rule of law applicable to the dispute; and it is precisely in 
those cases that the courts will usually be found to be exercising not the 
judicial but the legislative function. It is even possible that the legislative 
process may be an integral part of the judicial process, and that it is for 
all practical intents and purposes impossible to differentiate between the 
two. 

Not only did Montesquieu overlook the fact that British judicial officers 
often performed legislative functions. He also overlooked the fact that 
British executive and administrative agencies sometimes exercised 
judicial functions. Thus, he said nothing about the judicial functions of 
the privy council®® or of the king himself. But, in Montesquieu’s time, it 
was still a characteristic feature of the British constitution that the legality 
of all acts was in principle subject to control by organs that were inde- 
pendent of the administration. Parliament and the courts had joined 
forces in a struggle against an autocratic administration. Parliament was 
not tempted, therefore, to take away any of the powers of the courts or 
to confer judicial powers on rival organs, particularly where the latter were 
under the control of the administration. This was one of the realities 
behind Montesquieu’s theory. In a later period, parliament became more 
concerned with the solution of certain economic and social problems than 
the curbing of an administration over which it had acquired political control. 
Its logical ally in the solution of these problems was the administration to 
which it granted wide powers, including in certain cases the power of 
adjudication—sometimes to the exclusion of the courts which were not 
always sympathetic to parliament’s purposes. Montesquieu could not have 


28In Quebec, where the doctrine of stare decisis does not apply, the situation is 
complicated by the fact that the appeal courts which are superimposed on the provincial 
system are bound by the doctrine. See P. B. Mignault, “Le Code Civil de Quebec,” 
in 1 University of Toronto Law Journal, at pp. 134 ff. 

29W. I. Jennings points out that if there is no discretion in the judicial function, 
“most of the functions of the courts are not judicial at all.” The Law and the Con- 
stitution (2nd ed., London, 1938), at p. 277. 

30Since the creation of the judicial committee by the Judicial Committee Acts 


of 1843 and 1844, the latter ceased to be an administrative body and became a court 
in everything but name. 
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foreseen this development ; nor was he particularly interested in the solution 
of economic and social problems. His great preoccupation was how to 
obtain and maintain individual liberty. Modern men of good will are equally 
concerned with the problem of liberty ; but experience has taught them that 
political liberty without economic security and decent living conditions 
can be an empty thing indeed. The problem of modern government is how 
to achieve adequate economic and social standards for everyone and at the 
same time to maintain those principles of liberty and democracy without 
which there can be no human dignity. 

It is interesting to note, however, that Montesquieu did not overlook 
the fact that British legislative organs exercised the judicial function ; and 
he even recommended this feature of the British constitution. The nobles, 
he said, should have the right to be judged by the part of the legislature 
which they composed ; the same branch should serve as a tribunal for the 
decision of cases where a strict application of the law would be too rigorous ; 
and it should also hear cases against anyone who in the exercise of a public 
function should violate the rights of the people or commit a crime that the 
established magistrates could not or might not want to punish.*! A modern 
defender of democratic liberties might well take exception to the principle 
that such duties as these should be entrusted to a hereditary legislative 
organ. Montesquieu did not contemplate the possibility that the lower 
house of parliament should also perform the judicial function. But, until 
the power was conferred on the courts, the British parliament exercised 
the judicial function in divorce cases notwithstanding the fact that its judg- 
iments were rendered in the form of a statute ;** its procedure when dealing 
with certain private bills is substantially judicial; and both houses exercise 
the judicial function in questions concerning their privileges. 

It would not be difficult to cite other examples of British institutions 
that are incompatible with a strict theory of the separation of functions. 
Some of these institutions are comparatively recent inventions. But, as 
Maitland says, the further back history is traced “the more impossible it 
is for us to draw strict lines of demarcation between the various functions 
of the State: the same institution is a legislative assembly, a governmental 
council and a court of law: this is true of the Witenagemot; it is true, 
though perhaps less true of the Curia of the Norman kings... .’** At no 
time has the theory of the separation of functions, particularly as it has 


been stated by some of Montesquieu’s followers, ever corresponded to the 


1L’Esprit des lois, book x1, chapter 6. 
32The Canadian parliament still acts as a divorce court in cases coming from the 


provinces of Quebec and Prince Edward Island 
Ilistor f k:england (Cambridge 1909), p. 105 





THE THEORY OF THE SEPARATION OF FUNCTIONS 343 


theory or practice of British government.** Had Cromwell's /nstrument 
of Government been adopted, a separation would have been established 
between the administration and the legislative branch of the government.** 
As it was, the nearest British constitutional law ever approached to such 
a separation was in 1700, when the Act of Settlement excluded crown 
servants from parliament.** Had that act remained law the British cabinet 
system could never have developed. The provision, however, was repealed 
before it could take effect; and, in 1707, another act was adopted which, 
while it disqualified from election persons accepting “new” offices, left 
persons accepting “old” offices eligible for re-election. Since then there 
has been a great deal of legislation on the matter; but the general rule now 
is that a member of parliament does not lose his seat simply because he 
accepts an office of profit under the crown.** 

What we have said of the British constitution is also true of the Cana- 
dian** and other constitutions of the British Commonwealth of Nations, 
notwithstanding “a faint reflection’’*® of the separation doctrine in Australia 
and certain dicta of the Canadian courts. 


In Canada, the confusion or collaboration of functions dates back to the 


French régime. The Conseil souverain had both legislative and judicial 


function; and the intendant was both an executive and a judicial officer. 
Even after the cession, the judges in the old province of Quebec sat in the 
governor's council which exercised both legislative and executive powers.*' 


34Halsbury’s Laws of England, vol. VI, at p. 385; Report of the Committee on 
Ministers’ Powers (Cmd. 4060), at p. 4; E. W. Ridges, Constitutional Law of Eng- 
land (5th ed., London, 1934), at p. 183; J. Madison, in The Federalist, no. xtvur. For 
a history of the separation of functions in England, see Holdsworth, History of Eng- 
lish Law, vol. X, at pp. 713 ff. And see W. J. Brown, “Separation of Powers in 
British Jurisdictions,” in 31 Yale Law Journal, at pp. 24 ff. 

*C. J. Friedrich, Constitutional Government and Politics (New York, 1937), 
p. 146. 

36F. J. Port, ddministrative Law (London, 1929), at p. 100. 

37P, Chalmers and C. Asquith, Outlines of Constitutional Law (5th ed., London, 
1936), at p. 125. 

88See J. Finkelman, “Separation of Powers,” in 1 University of Toronto Law 
Journal, at pp. 340 ff. And see the notes of Rivard J. in Procureur général de la 
province de Québec v. Slanec et Grimstead, 54 Que. K.B. at p. 267 “. . . . chez nous, 
comme en Angleterre, ott la séparation des pouvoirs n’est pas une doctrine constitution- 
nelle.” 

839A. B. Keith, The Constitutional Law of the British Dominions (London, 1933), 
at pp. 256 and 305. 

49See 1 Lower Canada Jurist, at p. 7. 

*1H. M. Neatby, The Administration of Justice under the Quebec Act (Minne- 
apolis, 1937), at p. 66. 
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This was sometimes a source of abuse.** Canadian judges no longer sit 
in the legislature ; but, like their English brethren, they still exercise legis- 
lative functions. In Quebec, of course, the doctrine of stare decisis does 
not apply although the situation there is complicated by the existence, above 
the provincial courts of appeal, of courts that are bound by the doctrine. 
The Quebec courts nevertheless legislate. Nor will they lightly depart from 
a long line of jurisprudence that they have established. 

It is not, however, only in the settlement of disputes that Canadian courts 
exercise legislative and other non-judicial functions. Before the establish- 
ment of popularly elected municipal authorities in Quebec and Ontario, the 
only local administrative authorities were the justices of the peace.** Even 
today, the courts continue to exercise discretionary powers. Thus, in 
Quebec, the circuit court may decide upon the advisability or necessity of 
certain drainage works ;** and both the circuit court and the magistrate’s 
court hear appeals from certain purely administrative decisions of school 
commissioners and trustees.*® 

3oth the federal and the provincial legislatures perform judicial and 
sometimes even executive acts. The most characteristic example of legis- 
lative adjudication is in the federal field, where the senate acts as a divorce 
court for persons domiciled in the Provinces of Quebec and Prince Edward 
Island. The fact that decisions are given in the form of private acts does 
not render the function of the senate any the less judicial. Canadian legis- 
latures also decide all questions relating to their privileges; and they may 
put their decisions into execution by their own officers. 


That Canadian administrative and executive agencies often perform 


legislative and judicial functions is even clearer. It is against such agencies, 
moreover, that the doctrine of separation is most often invoked. Some of 
these powers are exercised under the royal prerogative; but for the most 
part they are powers that have been delegated by statutory enactment. In 
Canada, as elsewhere, the activities of the state have grown enormously ; 
and this has made it necessary to delegate greater and greater powers to 
the administrative branch of the government. The reason for the delegation 
of legislative powers is very simple. The regular legislative bodies do not 
have the time nor the necessary expert knowledge to provide in advance 
for all the many different contingencies that may arise in the administra- 
tion of particular services. Experience has shown that the administration 


42Note the protests of Chief Justice Peter Livius, ibid. 

‘3C. Morse, “Municipal Institutions in England and Canada,” in 41 Canada Law 
Journal, at pp. 515 and 518. 

*4Quebec Municipal Code, art. 614 (4) ff. 

*SQuebec Education Act, R.S.Q. 1941, c. 59, ss. 508-1 
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of new services in particular ustially involves a great deal of experimenta- 
tion. The practice has therefore grown up of delegating wide discretionary 


powers to the agency charged with the administration of the service. Instead 
of attempting itself to enact a complete system of norms, the legislature 
often prefers, therefore, to lay down certain broad principles and leave the 


enactment of detailed legislation to some subordinate agency which it may 
even create for the purpose. Thus, the legislature may prefer to constitute 
a special minimum wages board with powers to fix minimum wage scales 
rather than itself fix such scales by statute. The legislature may even 
refrain from determining the framework within which the subordinate 
agency is to act. During the economic depression between the two wars, 
some of the Canadian legislatures delegated extraordinary powers to the 
administration. Under the Unemployment Relief Act of 1931,** the 
governor-general-in-council was given “full power to make all such orders 
and regulations as may be deemed necessary or desirable for relieving dis- 
tress, providing employment and, within the competence of Parliament, 
maintaining peace, order and good government throughout Canada.” The 
Relief Act of 1933*7 provided that the governor-in-council might “when 
Parliament is not in session . . . take all such measures as in his discretion 
may be deemed necessary or advisable to maintain, within the competence 
of Parliament, peace, order and good government throughout Canada ; and 
at all times to take such measures as in his discretion may be deemed neces- 
sary or advisable to protect and maintain the credit and financial position 
of the Dominion or any province thereof.” An even more extreme example 
of the delegation of legislative powers to the administration is to be found 
in the Special Powers Act** adopted by the British Columbia legislature in 
1934. That Act gave to the lieutenant-governor-in-council “power to do 
and to authorize within the province such acts and things and to make 
and promulgate from time to time such ordinances as he may by reason or 
in anticipation of any condition, or for the purpose of any matter referred 
to in the preamble or in this section, consider necessary or advisable in rela- 
tion to” a long list of matters that included the natural resources of the 
province, property and civil rights, and “generally all matters of a merely 
local or private nature in the province.” 

The federal relief acts and the British Columbia Special Powers Act 
were by-products of an economic depression. The War Measures Act, 
which, apart from the constitution, is the most important act in the Canadian 
statute book today, is a legacy of the First World War. This act delegates 


1621 Geo. V, c. 58, s. 4. 
4723 Geo. V, c. 18, s. 2b. 
4824 Geo. V, c. 60, s. 2. 
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to the governor-in-council power to “do and authorize such acts and things, 
and make from time to time such orders and regulations as he may by reason 
of the existence of real or apprehended war, invasion or insurrection, deem 
necessary or advisable for the security, defence, peace, order and welfare 
of Canada.’** This general delegation is supplemented by the delegation 
of a long list of particular powers; but, like s. 91 of the British North 
America Act, the statute provides that the delegation of particular powers 
is not “‘to restrict the generality of the foregoing terms.”’*° 

In other countries, similar techniques have been used to establish dic 
tatorships. In a purely legal sense, however, such delegations do not 
necessarily imply an abdication by the legislature in favour of the adminis- 
tration ; and the Canadian experience has shown that they may be used for 
democratic purposes. With the exception, moreover, of the British 
Columbia Special Powers Act, these delegations did not cover the full 
legislative powers of the legislature. Thus, under the War Measures Act, 
the governor-in-council can exercise the delegated powers only if the exer 
cise of those powers is necessary by reason of the emergency. As Sit 
Lyman Duff put it in re Gray,” “the measures passed under it must be 
such as the Governor in Council deems advisable by reason of war.” Unless, 
however, there was obvious abuse, the courts would undoubtedly accept 
the opinion of the administration that the measures were necessary. In the 


same case, Sir Lyman went on to say: 


There is no attempt to substitute the executive for parliament in the sense of dis- 


turbing the existing balance of constitutional authority by aggrandizing the prerogativ 
at the expense of the legislature. The powers granted could at any time be revoke 
and anything done under them nullified by parliament. ... The true view of the 
effect of this type of legislation is that the subordinate body in which the law-making 
authority is vested by it is intended to act as the agent or organ of the legislature and 
that the acts of the agent take effect by virtue of the antecedent legislative declaratior 


express or implied) that they shall have the force of law 
On the strength of the War Measures Act and the National Resources 
Mobilization Act the federal administration has adopted a multitude oi 


orders-in-council and regulations relating to almost every conceivable aspect 








49R.S.C. 1927, « 
®And see s. 2 of the National Resources Mobilization Act, 1940 (4 Geo. VI, c. 13 


inder which “the Governor in Council may do and authorize such acts and things, 


206, s. 3 


and make from time to time such orders and regulations, requiring persons to place 
themselves, their services and their property at the disposal of His Majesty in the 
right of Canada, as may be deemed necessary or expedient for securing the public safety, 
the defence of Canada, the maintenance of public order, or the efficient prosecution of 


the war, or for maintaining supplies or services essential to the life of the communits 
57 S.C.R. 150, at p. 170 
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of Canadian life. Among the most important are the Defence of Canada 
Regulations, the order setting up the Foreign Exchange Control Board, 
and the orders freezing prices and wages. Many of these orders, including 
the latter, legislate on matters which, in normal times, would be within 
the exclusive jurisdiction of the provincial legislatures. This is possible 
because, as interpreted by the privy council, the British North America 
Act gives over-riding powers to the federal parliament in time of national 
emergency. 

Many more examples could be given of administrative legislation in 
Canada.** Indeed, there are very few administrative agencies that do not 
possess more or less extensive legislative powers. Some of them also exer- 
cise the judicial function. For the legislature may confer judicial powers 
on such agencies; and it sometimes creates special administrative tribunals 
with judicial powers. These powers will usually be restricted to the settle- 
ment of disputes arising in connexion with some new service with which 
the administrative body is concerned; but they are sometimes powers that 
have been withdrawn from the ordinary courts. Thus, in the province of 
Quebec, all claims arising out of injuries suffered by employees in industrial 
accidents were, before 1928, heard by the ordinary courts. They are now 
heard by a special Workmen’s Compensation Commission, which exercises 
both legislative and judicial functions.** 

The reason motivating the grant of judicial powers to administrative 
agencies may be that the ordinary courts are over-worked. But if this were 
the only reason the remedy would be to appoint more judges. The real 
reason is more likely to be the specialized nature of the legislation to be 
ipplied. Just as the legislature may feel that the enactment of certain rules 
should be left to the experts charged with the administration of the service, 
it may feel that the interpretation and judicial application of these rules 


should also be left to experts. There are some advantages in having all 


aspects of a particular service dealt with by the same agency. Or the legis 


*2See, for example, W. P. M. Kennedy, The Constitution of Canada (2nd ed 
1938), at pp. 463 ff. 

°3In the case of Slanec y. Grimstead et al., 70 Que. S.C. 274 and 54 Que. K.B. 285 

Quebec courts said that the commission did not exercise judicial powers. But, 
is D. M. Gordon points out, this view was clearly wrong; for the commission grants 
ompensation by reference to rules laid down in the Workmen’s Compensation Act. 
See the 11 Canadian Bar Review, at pp. 510 ff. It does not necessarily follow, how- 
ver, that the legislation is ultra vires under the Canadian constitution (which was the 
juestion before the courts), because an agency can exercise the judicial function 
without being a court within the special meaning of s. 96 of the British North America 
\ct. The legislative powers of the commission are delegated to it by other sections 
of the statute. 
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lature may feel that the ordinary judges are unsuitable because of their 
raditionally conservative views and usual social background.** The judges 
have often shown a lack of sympathy for current legislative policies; and 
it may be thought undesirable to give them an opportunity to thwart the 
purposes of the legislature by restrictive interpretation.** Finally, the 
legislature may want to create an organ that will not be bound by a judicial 
technique that is not only highly complicated but sometimes artificial, 
dilatory, and expensive.” 

The practice of conferring judicial powers on administrative agencies 
the personnel of which is under the control of the active administration 


oiten criticized on the ground that it is an interference with the independence 


ot the judiciary. That this is true cannot be denied, particularly wher 


powers are taken away from the courts and given to some other organ. For 
if this can be done in one case, there is no reason why it should not be done 
in all cases and the regular courts completely replaced by administrative 
agencies. There is an increasingly strong tendency, moreover, for the legis- 
lature to deprive the courts of their traditional right to control the activities 
of administrative organs, including the right to review administrative 
adjudication. This is true even in England and the other countries where 
the tradition of judicial control has been the strongest. There can be no 
doubt whatsoever that the preponderant role that the courts have played in 
the Anglo-Saxon system of government is fast disappearing. In another 
age, the courts were allied with parliament in a struggle against an auto- 
cratic administration ; but, in the twentieth century, both the issues and the 

54Dicey drew attention, at the beginning of the century, to the fact that, while 
English “tribunals, or the judges of whom they are composed, are swayed by the 
prevailing beliefs of a particular time, they are also guided by professional opinions 
and ways of thinking which are, to a certain extent, independent of and possibly 
opposed to the general tone of public opinion. The judges are the heads of the legal 
profession. They have acquired the intellectual and moral tone of English lawyers. 
They are men advanced in life. They are for the most part persons of a conservative 


disposition. ” And see p. 369, where he says that it may be laid down as a rule 
“that judge-made law has, owing to the training and age of our judges, tended at any 
siven moment to represent the convictions of an earlier era than the ideas represented 
by parliamentary legislation. Ifa statute ... is apt to reproduce the public opinion 
not so much of today as of yesterday, judge-made law occasionally represents the 


opinion of the day before yesterday” (Law and Opinion in England, at pp. 363 ff. and 


ion from Pollock’s Essays in Jurisprudence and Ethics. Supra, 
15 

*It is interesting to recall that even Montesquieu believed that special provision 
should be made for the decision of cases where a strict interpretation of the law would 
be t rigorous. Supra, n. 6 
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disputants have changed. In many cases, parliament and the administration 
have joined forces to fight new enemies; and this has sometimes brought 
both of them into open conflict with the courts. It is partly in the light oi 
this conflict that we should read, for example, the decisions of the privy 
council in the cases arising out of the Bennett “New Deal” legislation. 
In the face of these and countless other examples of the combination 
of functions in Canadian practice it would be surprising indeed if it were 
und that the doctrine of separation was nevertheless a principle of Cana- 
lian constitutional law. Such a separation was not introduced by the 
British North America Act, notwithstanding the reference that it makes 
to the “executive power,” the “legislative power,” and the “judicature” in 
the titles to parts three, four, and seven. It has been argued, however, 
that a measure of separation results from certain provisions of the Act. 
[hese include the provisions relating to the office of the leutenant-governor 
in the provinces, to the powers of the provincial legislatures, and to the 
ppointment of judges. In one case, moreover, Cannon J. of the supreme 


uurt of Canada said that “the fundamental rule of our constitution requires 


} 


that the legislative, executive and judicial branches of our body politic must 
} 


ve kept distinct and respect the independence of one another.” 

The facts of the last mentioned case were as follows. Since 1923, the 
ippellant had been a member of the Federal Appeal Board under the 
Pension Act, the last extension of his appointment, on August 16, 1928, 
having been for five years. In 1930, Parliament abolished this board and 
the appellant was dismissed from his office, whereupon he made a petition 
of right alleging breach of contract by the crown. As Orde J. (who 
lelivered the judgment of the majority of the court) said, “the sole question 
here is whether or not, by virtue of legislation creating the office and the 
nature of his appointment thereto, the appellant acquired a contractual or 
ther vested right to the office and its emoluments.” And the court applied 
the well-known rule that the crown has a prerogative right, unless restricted 
by statute, to dismiss its servants at any time without liability for damages 
1 further compensation."* It is respectfully submitted, therefore, that 
the case did not call for any reference to the theory of separation. One 
thing is certain. Cannon J. did not invoke any principle peculiar to the 
Canadian constitution in support of his statement. He would have 
ipparently taken the same view had he been sitting in an English court. 

While not referring to the theory of separation by name, the supreme 


5*Reilly v. the King, [1932] S.C.R. 597. 
*S“If in cases where its power is not restricted by statute the Crown may abolish 


an office, a fortiori Parliament which created it must surely possess the power.” [bid., 
at pp. 600-1. 
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court of Alberta invoked one aspect of it in the case of Credit Foncier 
Franco-Canadien v. Ross, to invalidate an act of the Alberta legislature 
which had conferred legislative powers on the lieutenant-governor-in- 
council. The Alberta Debt Reduction Act, it said, was unconstitutional 
because, inter alia, it was an unwarranted delegation of power not being 
merely authority to make regulations ancillary to legislation.’ In applying 
this essentially American principle,"° the Alberta court was apparently led 
into error by a sentence used by the privy council in the case of Hodge v. 
the Queen.’ Referring to the power that provincial legislatures had to 
confer legislative powers on subordinate bodies, the privy council had said 
that “it is obvious that such an authority is ancillary to legislation, and 
without it an attempt to provide for varying details and machinery to carry 
them out might become oppressive, or absolutely fail.” But the privy 
council never said that a delegation of other than ancillary powers would 
be illegal. Indeed, it expressly said that “how far [the legislature] shall 
seek the aid of subordinate agencies, and how long it shall continue them, 
are matters for each legislature, and not for courts of law, to decide.” In 
effect, the privy council went no further than to say that a delegation of 
ancillary powers might be necessary if legislation was to be effective. 

That the federal parliament, at least, can delegate the widest possible 
powers was decided in re Gray."* The Alberta court referred to this case ; 
but it attempted to distinguish on grounds that will not stand critical 
analysis. The legislation attacked in the Gray Case was, it said, “‘a war 
measure and it has been more than once pointed out by the Judicial Com- 
mittee that in such a case the residuary power conferred by sec. 91 upon 
the Dominion Parliament may be resorted to.’”** But the fact that the 
War Measures Act, 1914, and the order-in-council adopted under it were 
emergency legislation was hardly relevant. For, while the residuary 
emergency power can be invoked to give the federal authorities jurisdiction 
in a matter which would normally fall within the jurisdiction of the 
provinces, it has no application whatsoever in so far as any division of 


powers between the various branches either of the federal or of the pro- 


vincial legislatures might be concerned. 


The court also said that s. 92 of the British North America Act 
“authorizes and therefore makes valid only legislation by a provincial legis 
lature.” It is quite true that the formula of s. 92 differs from the one 


‘Credit Foncier Franco- Canadian yv.Ross, [1937] 3 D.L.R. 365. 
“See mfra at p. 353 
619 App. Cas. 117, at p. 132. 
6257 S.C.R. 150 
[1937] 3 D.L.R. at p. 3609 
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used in s. 91. But the words in s. 91, “the Queen, by and with the advice 
and consent of the Senate and House of Commons” refer only to the federal 
parliament: they do not confer any independent powers on the governor- 
general. It is a well-known fact that the federal legislature is composed 
of three organs, the crown, the senate, and the commons. ‘The situation is 
the same in the provinces, although in most of them there are only two 
organs, viz. the crown and a legislative assembly. In support of the argu- 
ment based on s. 92 the court quoted a paragraph taken from Lord Hal- 
dane’s judgment in the /nitiative and Referendum Case. Lord Haldane 
had said: “Section 92 of the Act of 1867 entrusts the legislative power in 
a province to its legislature, and to that legislature only. No doubt a body, 
with a power of legislation on the subjects entrusted to it so ample as that 
enjoyed by a provincial legislature in Canada, could, while preserving its 
own capacity intact, seek the assistance of subordinate agencies . . . but 
it does not follow that it can create and endow with its own capacity a new 
legislative power not created by the act to which it owes its own existence.””** 
But Lord Haldane was here saying no more than Sir Lyman Duff said in 
the Gray Case, namely, that the legislature cannot abdicate ; it cannot create 
a new legislative organ independent of itself.*° 

Another argument urged by the Alberta court was that, under s. 92 of 
the British North America Act, the provincial legislature had no power to 
adopt legislation affecting the office of the lieutenant-governor. “‘No doubt,” 
it said, “the Lieutenant-Governor is an integral part of the legislature but 
his function is not to initiate or to enact legislation but merely to authorize 
the introduction to the legislative assembly of certain classes of legislation 
and to assent to or withhold assent from legislation proposed by the legis- 
lative assembly. What is intended by sec. 12 is to confer a quite different 
function from any of those recognized by the constitution.” The court 
then referred to Jn re Initiative and Referendum Act,** where it had been 
held that provincial legislation providing for the enactment of laws with- 
out the assent of the lieutenant-governor was ultra vires because it was an 
interference with the office of the lieutenant-governor. The court was of 
opinion that legislation adding to the powers of the lieutenant-governor was 
equally unconstitutional; and it referred to Lefroy’s Canada’s Federal 
System"* where Sir John Thompson is quoted on the reasons why an act 
of the Quebec legislature declaring the lieutenant-governor a corporation 
sole was disallowed. Sir John had said: “It is immaterial whether a legis- 


64[1919] A.C. 935, at p. 945. 
857 S.C.R. at p. 170. 


66(1916) 32 D.L.R. 148, 27 Man. R.1, and (1919) 48 D.L.R. 18. 
®TAt p. 387. 
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lature by an act seeks to add or take from the rights, powers or authorities 


which by virtue of his office a Lieutenant-Governor exercises, in either case 
it is legislation respecting his office.” 

This reasoning is far from being conclusive. The legislation in question 
did not confer an independent power to enact laws on the lieutenant 
governor. That officer was to act as the agent of the legislature. Ther 
was no abdication by the legislation in his favour; and the legislature could 
always control his acts and, if necessary, rescind the powers. The situation 
was not different in principle from the one created when legislative powers 
are delegated to any other administrative organ, e.g., a municipal cor 
poration. In admitting, as it did, that a provincial legislature can confet 
legislative powers on the lieutenant-governor when such powers are ancillary 
to legislation, the court impliedly admitted that its reasoning was not sound ; 
for there is no difference in principle between increasing the powers of the 
lieutenant-governor by conferring on him ancillary powers and increasing 
his powers by conferring on him the right to enact entirely new legislation 

The decision of the supreme court of Alberta in the Credit Foncier Casi 
was not appealed. But, in 1938, the question came up before the privy 
council in the case of Shannon et al. v. Lower Mainland Dairy Products 
Board.** The privy council did not refer to the Alberta case; nor, appar 
ently, was that case even cited before it. The statute attacked here was the 

sritish Columbia Natural Products Marketing Act. This Act empowered 
the lieutenant-governor-in-council to set up a central marketing board, to 
establish or approve schemes for the control and regulation within the 
province of the transportation, packing, storage, and marketing of any 
natural products to constitute marketing boards to administer such schemes, 
and to invest in those boards any powers considered necessary or advisabl 
to exercise those functions. It was objected, inter alia, that it was not 
within the powers of the provincial legislature “to delegate so-called legis 
lative powers to the Lieutenant-Governor in Council, or to give him further 
powers of delegation.” The report of the case says that counsel for th 
province were not required to argue on the question of delegation ;** and 
the judicial committee disposed of it in a few sentences. “This objection,” 
said Lord Atkin, who delivered the judgment, “appears to their Lordships 
subversive of the rights which the provincial legislature enjoys while deal 
ing with matters falling within the classes of subjects in relation to which 
the constitution has granted legislative powers. Within its appointed sphere 


the provincial legislature is as supreme as any other parliament; and it is 


68[1938] A.C. 708. 
8°At p. 714. 
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unnecessary to try to enumerate the innumerable occasions on which legis- 


latures, provincial, dominion, and imperial, have entrusted various persons 
and bodies with similar powers to those contained in this Act.”*® 

In view of the decision of the privy council in the case just discussed, 
it is now safe to say that there is nothing in the argument that a measure 
of separation has been introduced into the Canadian constitution by the 
provisions of the British North America Act relating to the office of the 
lieutenant-governor and the powers of provincial legislatures. What about 
the provisions of the Act relating to the appointment of judges? ‘There 
seems to be no doubt that the effect of s. 96 is to create a constitutional 
obstacle to the conferment of certain judicial powers on _provincially 
appointed officers. Under s. 92 (14), the provinces have the exclusive right 
to make laws in relation to “the administration of justice in the province, 
including the constitution, maintenance, and organization of provincial 
courts, both of civil and criminal jurisdiction, and including procedure in 
those courts.” There is nothing, therefore, to prevent the provinces from 
attaching judicial functions to offices created by them. But the incumbents 
of these offices must be appointed by the federal government if the judicial 
functions conferred are the same as those exercised by judges of a superior, 
district, or county court; for s. 96 gives this power to the governor-general- 
in-council,”! 

In certain other countries, the theory of separation has had a great influ- 
ence on the development of governmental institutions, and in some has even 
become a constitutional principle. Included in the latter are the United 
States and France, although Montesquieu’s theory was interpreted differ- 
ently in each of the two countries. 

When the American colonies broke away from Great Britain, the 
Frenchman's doctrine was new and still unchallenged. Early American 
political thinking was therefore greatly influenced by it; and it was natural 
that this should be reflected in the constitution that was to embody the 
fundamental law in the new state.”? 

TOAt p. 722. 

™1Statements such as that of the privy council in Toronto Corporation v. York 
Corporation, [1938] A.C. 415, at p. 427, that the Ontario municipal board is “not 
validly constituted to receive judicial authority,” and the remark of Rowell C.J.O. in 
ke court below, [1937] 1 D.L.R. 175, at p. 186, that “the province is not competent 
to confer upon a tribunal created and appointed by it power to determine purely judicial 
decisions such as are normally determined by Courts of Justice” are obvious exaggera- 
tions. See J. Willis, “Section 96 of the British North America Act,” in 18 Canadian 
Bar Review, at pp. 517 ff. where the whole question is fully discussed. 

72See H. E. Willis, Constitutional Law of the United States (Bloomington, 1936), 


it p. 132, where he says that “if Montesquieu had never written, probably there would 


til 


never have been a doctrine of separation of powers in the United States constitution 
and the various state constitutions in the United States.” 
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The principle of separation was first written into the Virginia consti- 
tution of 1776, and later into the Massachusetts constitution of 1780. The 
latter went much further than Montesquieu. “In the government of this 
commonwealth,” it provided, “the legislative department shall never exer- 
cise the executive and judicial powers, or either of them; the executive 
shall never exercise the legislative and judicial powers, or either of them; 
the judicial shall never exercise the legislative and executive powers, or 
either of them; to the end that it may be a government of law and not of 
men.”** Yet, when the federal constitution was drawn up in 1787, it con- 
tained no express enunciation of the doctrine, and this notwithstanding the 
fact that it was accepted by the convention as expressing an eternal verity.” 
If the doctrine of separation became incorporated into the constitution of 
the United States, it was solely because of the separation of its legislative, 
judicial, and executive provisions into three independent articles.*” 

Not only does the United States constitution contain no express enuncia- 
tion of the doctrine: it contains some provisions that are incompatible with 
it, for example, the president’s right of veto."* This incompatibility with 
the doctrine was, indeed, one of the grounds on which exception was taken 
to the constitution, an objection that Madison, who accepted the doctrine, 
answered by arguing that it did not require that the various branches of 
government should be completely and absolutely independent of each other.” 
Montesquieu did not mean, he said, that the various branches should have 
no control over each others acts, but only that all the functions of one branch 
should not be in the same hands as all the functions of another branch. 
later Madison even undertook to demonstrate that unless the various 
branches were so related that each has “‘a constitutional control over the 
others, the degree of separation which the maximum requires, as essential 
to a free government, can never in practice be duly maintained.””* 

78On the doctrine in other state constitutions of the United States, see A. T. 
Vanderbilt, “One Hundred Years of Administrative Law,” in Law: 
Progress (New York, 1937), vol. II, at p. 125. 


74W.B. Munro, The Government of the United States (3rd ed., New York, 1935), 
pp. 75 ff. 


A Century of 


“>Note that the British North America Act, 1867, similarly separates the pro- 
visions dealing with the different functions of government: but this has never been 
interpreted as constituting an incorporation of the doctrine of separation into the 
Canadian constitution 

*6Montesquieu had admitted, however, that the executive authority should have 
the right to veto acts of the legislature. L’Esprit des lois, book x1, chapter 6. 

77™*On the slightest view of the British constitution,” he wrote, “we must perceive 
that the legislative, executive, and judiciary departments are by no means totally 
separate and distinct from each other.” The Federalist, no. Xtvt. 

*S[bid., no. XLVII. 
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The United States constitution is a crystallization of British institutions 
of the eighteenth century as they were understood by the American fathers. 
ven at the point where we now see that it made its most characteristic de- 
parture from the British system, namely, the rigid divorce between the 
legislature and the administration that prevents the president and the mem- 
bers of his cabinet from voting or even appearing in congress, the fathers 
thought that they were following the best British practice.’ 


In the early 
eighteenth century, a much clearer distinction was made between the legis- 
lature and the administration than has since been the case ;“° and, as we 
have already mentioned, the Act of Settlement even excluded crown servants 
from parliament. But, like Montesquieu, the American fathers failed to 
appreciate the significance of certain changes that had taken place in their 
model since the beginning of the century.*' In Great Britain, forces had 
heen at work that were stressing the blending and collaboration of the organs 
of government rather than their separation. Unimpeded by any constitu- 
tional principle to the contrary these forces finally produced the British 
cabinet system. But in the United States a written constitution was to 
arrest development at a point that did not even correspond to the point 
that had been reached in Great Britain at the time when the United States 
constitution was written.*? 


But if the doctrine of separation is recognized as a constitutional prin- 


ciple in the United States, it is no longer generally recognized even there 
as a principle of good government; for experience has shown that, in its 
strict form at least, it cannot be applied in practice. Particularly under 
modern conditions, when government is concerned with manifold problems 
unheard of in the eighteenth century, a strict application of the doctrine 


"The framers of the United States constitution, when they took steps to keep 
ministers out of Congress, and made the cabinet officers directly responsible to the 
President, were imitating what they regarded as cardinal principles of the English 
system. They thought that they were maintaining its essential virtues, while dis- 
carding what they considered to be disturbing and dangerous innovations.” S. Low, 
The Governance of England (revised edition, New York, 1917), p. 18. And see 
Wade and Phillips, Constitutional Law, (London, 1931), at pp. 46-7. 

soSir J. Marriott, The Mechanism of the Modern State, vol. I, p. 383. 

81“On this side of the Atlantic . . . the significance of the changes taking place at 
Westminster was not perceived. Men saw the corruption of Walpole but were blind 
to his administrative genius. They recognized that somehow the king himself had 
been superseded by the ministry as the actual agency of government. But they still 
regarded the duty of the king to rule, and viewed the eclipse of royal power by minis- 
terial groups as an aberration from the principles of the British constitution.” W. S. 
Carpenter, The Development of American Political Thought (1930), p. 51. 

S2See Lord Balfour’s account of the differences between the two systems in his 
introduction to the 1928 edition of Bagehot, The English Constitution. 
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would serve not so much as an instrument for the preservation of liberty 
as an obstacle to the achievement of the other purposes of government. For, 
even in the modified form in which it was incorporated into the United 
States constitution, it has proved itself to be a constitutional strait jacket 
capable of preventing social and economic reforms without which mere 
political liberty is an empty 


thing for many millions of people. American 
experience has shown not only that attempts to apply the doctrine have 
operated as obstacles to necessary change in a dynamic society, but even, 
as we will see directly, that its enunciation as a constitutional principle has 
been powerless to prevent the concentration of powers in the executive or 
administrative branches of the government. The doctrine is also responsible 
for some of the weakest features of the American political system, including 
the rigid separation between the administration and the legislature. It is 
not out of place perhaps to remind the reader that the fact that President 
Wilson did not possess the confidence of congress was partly responsible 
for the failure of the League of Nations. In the British system, where the 
doctrine does not govern, a prime minister who did not possess the con- 
fidence of parliament could not represent his country at a peace conference. 

In modern United States constitutional law, the three principal mani 
festations of the doctrine of separation are the rule that prevents the presi- 
dent and his ministers from voting in congress, the rule that prevents 
congress from delegating its legislature powers, and the doctrine of judicial 
supremacy. The first rule has resulted in the divorce between the legis 
lative and administrative branches of government already mentioned with 
results that have been little short of disastrous both in domestic and in 
international affairs.** The second rule has been violated so often that even 
in 1916, Senator Root was able to say that “before these administrative 


agencies, the old doctrine prohibiting the delegation of legislative power has 


virtually retired from the field and given up the fight.”** This was long 


before the New Deal which resulted in a great increase in the number 
of administrative agencies exercising legislative powers; for, notwithstand- 
ing the doctrine, government in the United States like government in other 
countries, where the doctrine has never been accepted as a constitutional 
principle, is tending more and more to become government by administrative 
organs many of which exercise all the governmental functions. But that 


the rule prohibiting delegation of legislative powers is not quite dead has 


S3It has been suggested that the rule has worked as well as it has only because the 
president is usually the leader of the political party in control of congress. See C. J. 
Friedrich, Constitutional Government and Politics, p. 155. But the president's party 


may lose control of congress as in the case mentioned above. 
84Quoted by A. T. Vanderbilt, op. cit., at p. 129. 
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been shown by more recent judgements of the United States supreme court. 
Litigation arising out of the New Deal gave the court an opportunity to 

vive the rule; and, in the Panama Refining Company Case and the Schec- 
ter Case, an act of congress was set aside, for the first time in the history of 
the United States, on the ground that it constituted an illegal delegation of 
powers. Since then, however, the same court has upheld the legality of 
broad delegations of powers.** Finally, the third manifestation of the theory 
of separation in the United States constitution, the doctrine of judicial 
supremacy, involves a violation of the theory on which it is based; for, as 
we have already indicated, the supreme court has in fact become the supreme 
legislative organ in the land. The guardian of the constitution, it possesses 
the formidable power of declaring any act of congress invalid as violating 
the constitution, or of interpreting such act in a manner contrary to the 
legislature’s intention. The constitution itself is largely what the court 
has declared it to be, something the truth of which appears not only in the 
contributions of eminent judges like Marshall but in more recent activities 
of the court. There always remains, of course, the amending power of 
the constituent authority; but, even when, after great difficulty, this has 
been brought into play, the process of interpretation and judicial amend- 
ment can begin all over again. It may be remarked in passing that the 
principle of judicial supremacy also operates in certain constitutions which 
do not incorporate the doctrine of separation. We have noted that in the 
sritish system the courts are subordinate to parliament. But in Canada and 
in other countries which, like the United States, have federal constitutions, 
the supreme legislative organ is in fact the highest court in the judicial 
hierarchy. In Canada, moreover, this highest judicial authority is still the 
judicial committee of the British privy council, which is a court sitting out- 
side of Canada, composed of judges who are not Canadians, and over the 
appointment of whom Canadians have no control.** In certain other coun- 
tries, on the other hand, where the doctrine of separation is accepted, 
although not in the same form as in the United States, the courts do not 
have the right to pass on the constitutionality of acts of the legislature. This 
is the case in France. 
Montesquieu was taken so seriously in his own country that,*’ in 1789, 
85E. S. Corwin, The Constitution and What it Means Today (7th ed., Princeton, 
1941), at p. 109. 


86Immediately before the outbreak of the Second World War, machinery had 
been put into motion for abolishing appeals from the decisions of Canadian courts to 
the privy council. 

87For the history of the doctrine in France, see L. Duguit, op. cit., vol. II, at pp. 
514 ff. Brief outlines will be found in H. Finer, The Theory and Practice of Modern 


Government, op. cit., p. 166 and J. Fairlie, “Separation of Powers,” op. cit., at pp. 
406 ff. 
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the National Assembly solemnly laid it down that a country in which the 
separation of powers is not determined does not have a constitution.** And 
in the constitution of 1791, the legislative power was given to a national 
assembly, the judicial power to the judges, and the executive power to the 
king. This amounted substantially to an adoption of the formula of the 
Massachusetts constitution of 1780. The French revolutionaries were not 
only less familiar with British institutions than the draftsmen of the United 
States constitution, but they misread their own Montesquieu who had never 
recommended an absolute separation. In the words of Duguit “de ce qui 
n’était dans la pensée de Locke et de Montesquieu qu’un procédé d'art 
politique pour assurer l’équilibre des forces politiques et proteger la liberte, 
‘Assemblée de 1789 voulut faire une théorie de la souverainete et de la 
représentation divisée de cette souverainete.’”*” 

The abortive constitution of 1793 was a reaction away from the system 
of 1791. Inspired by Rousseau’s social contract and voted under the influ 
ence of Robespierre, it affirmed the unity and individuality of the sovereign 
power, and speaks not of the separation of powers but rather of the “limites 
des fonctions publiques.”’° But, in the constitution of the year 111, the prin 
ciples of 1791 were reproduced, and in almost identical terms. They re 
appeared again in the constitution of 1848, which affirmed that “la séparation 
des pouvoirs est la premiére condition d'un gouvernement libre.”*' It is 
of more than passing significance that neither the constitution of the vear 
111 nor that of 1848 had a long life. Duguit attributes this to the rigorous 
separation that both of them established between the various branches oi 
government.”* 

The constitutional enactments of 1875 do not mention the separation of 
powers. But even in the Third Republic a sharp distinction continued to 
be made between executive and administrative organs on the one hand and 
the courts on the other. [ver since the revolution of 1789, the French 
administration has been independent of the judiciary in the sense that the 
courts are prohibited from interfering with its activities. This is the one 
aspect of the doctrine of separation that has survived the many constitutional 
changes that occurred in the France of the nineteenth century. Indeed, the 


main purpose of the revolutionaries in adopting the theory in 1789 seems to 


88Déclaration des droits de l'homme et du citoyen, art. 16 
S9Op. cit., at p. 521. 

Declaration of 1793. And see Duguit, tbid., a 

Article 19 of the constitution. 


Je reste Convainou que separation quon avait voulu eétablir entre les « 


en l’an III et en 1848, fut la cause principale des graves conflits dont un coup de force 


fut le dénouement.” Jbid., at p. 533. 
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have been to establish a check against judicial interference with the adminis- 
tration. What they desired above all was to create a strong and independent 
administration. They therefore decreed that the courts were never to inter- 
fere with it, a rule for which a justification was found in a misinterpretation 
of Montesquieu’s theory. This is the cardinal fact in the history of French 
administrative law and is still at the basis of the jurisdiction of the French 
administrative tribunals. But that very jurisdiction entails a violation of 
the theory of separation ; for the administrative tribunals exercise the judicial 
function. In practice, however, these tribunals are quite as independent of 
executive or administrative interference as are the ordinary courts. 

The doctrine of separation has nearly always made its appearance as 
an instrument of political action rather than as an objective statement of 
scientific principles of government. As stated by Locke and Montesquieu, 
it was directed mainly against the administration ; and it is an instrument for 
checking executive and administrative absolutism that it is usually invoked 
today. In the United States, on the other hand, it was originally directed 
mainly against the legislature and majority tyranny.** In France it has 
been used chiefly for the purpose of strengthening the administration. In 
certain central European countries, it has been “the bulwark behind which 
the executive establishment 


entrenched itself against the rising tide of 
legislative pretensions.”* 


And in Great Britain it has been used to sup- 
port the independence of the judiciary. As H. Finer says, the various 
theories of the separation of functions “‘are ultimately instrumental to some 
particular design, the purpose of an individual reformer or of interested 


groups or classes.””* Montesquieu himself was no exception. His theory 


was a function of a passionate belief in liberty and a conviction that the legal 
order existed not only in the interests of the state but also in the interests 
of the people. In the eighteenth century, the people of England enjoyed a 
larger degree of liberty than did the people of any other country. Mon 
tesquieu attributed this to the fact that British legislative and judicial organs 
were comparatively independent of the crown and to the fact that there 
existed a certain distribution of powers between the various organs of 
government. He therefore concluded that the liberty of the people could 

*8“The equilibrium of power which Montesquieu had thought necessary to balance 
the enormous preponderance of royalty in England Madison conceived to be equally 
essential in the United States as a restraint upon temporary majorities in pursuit of 
their selfish interests.” W. S. Carpenter, The Development of American Political 
Thought, op. cit., p. 84. And see R. G. Gettell, History of Political Thought, pp. 
330 ff. 

*C. J. Friedrich, Constitutional Government and Politics, op. cit 


, p. 151 
The Theory and Practice of Modern Government, op cit., 


p 167. 
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1 the union in the same hands of more than one 


avoiding 
function, and that the separation of powers was a principle 
government. Any principle that could guarantee democratic 
uld be welcomed by any lover of liberty, particularly in a time 
rships have set the world on fire and destroyed liberties at 
nust not be forgotten that the doctrine can be used as a means 
reaction and even of suppressing liberty. It is doubtful, 
under modern conditions, it can achieve the results 

its adherents. 
f powers in the hands of executive and administrative agencies 
d States notwithstanding the fact that, in that country, the 


We have seen that it has not prevented the con- 


heen enshrined as a constitutional principle. Nor would the 


1e be of much use in a country where there is only one political party 


lat party is in control of all the agencies of government. On the other 
if each of two parties entrench themselves in different branches of 


vernment, as has sometimes happened in the United States, effective 
may become practically impossible. In the twentieth century, 


ment Ma 
men and women are as concerned with economic security and 


} 


freedom from want as they are with political liberty. And when it appeared 


Te’ 


VET 


that the rigid categories that Montesquieu’s followers had established were 
ncompatible with the kind of governmental action that a new concept of 
democracy demanded, most people were ready to abandon a theory that had 
become an obstacle to political and social progress. There were others 
se interests were opposed to change. Nothing could have been more 
natural than that these should have resurrected the shibboleth of separation 
in defence of a liberty that they interpreted as a perpetuation of their 
But the doctrine is dangerous even from the point of view of 

ary interests opposed to change; for a principle the rigidity of 

can prevent social development and necessary change can eventually 

d to the violent overthrow of the whole political order. The only reason- 
able attitude to adopt towards a concentration of powers that undoubtedly 
involves certain dangers is that adequate checks should be created against 


the possible arbitrary use of their powers by the administrative and other 


possessing them. 


Joun P. HumMpnrey 





NULLIUS  FILIUS 


STUDY OF THE EXCEPTION OF BASTARDY IN THE LAW 
COURTS OF MEDIEVAL ENGLAND 


§ BGAL cases in which illegitimacy was pleaded by plaintiff or de- 

fendant throw light on many aspects of English life between the 
twelfth and the fifteenth centuries. Social historians will find in them a 
vealth of information about medieval society, customs of marriage and 
livorce, the prevalence of illegitimacy, the position of children born out 
‘{ wedlock, the gradual decline of serfdom. For the legal historian also 
they are of value because they illustrate that curious “‘law of marriage’’ 


which was accepted in England during the middle ages and the differences 
etween the English common law and the law of the church in the matter 
f inheritance. In them we see an important phase of the judicial rivalry 


between church and state, a rivalry in which, as Maitland tells us, ‘‘the 

ynours were divided; but the state, ... took the odd trick.’"' We also 
sce in cases of legitimacy the tendency of common lawyers to recognize 
the rights of the natural son who had been accepted as heir, their re- 
luctance to bastardize the dead, and their leaning in favour of freedom 
t status. 

Che English common law was consistent in its refusal to allow an 
illegitimate child to inherit property. Glanvill, who writes our first great 
treatise on the common law in the twelfth century, says that no bastard 
nor anyone who is not born of lawful matrimony can be a true heir;? and 
Fortescue, whose work in praise of the laws of England marks the close 
{ the period, also explains that for such a child ‘‘the lawe of England 
illoweth no succession, affirming it to be naturall only, and not lawfull.’”’ 
lo the justices in the king’s courts an illegitimate child was nullius filius, 
the son of no one, and as such he was without rights of inheritance and 
without heirs except those of his own body.‘ Throughout the middle 
iges, therefore, bastardy was a common exception or special plea which 


‘fF. W. Maitland, Roman Canon Law in the Church of England (London, 1898), 
D4. 
***Heres autem legitimus nullus bastardus nec aliquis qui ex legitimo matrimonio 
nm est procreatus esse potest.”” Glanvill, De Legibus et Consuetudinibus Regni Angliae, 
vii, c. 13 (ed. G. E. Woodbine, New Haven, 1932), at p. 111. 


Sir John Fortescue, De Laudibus Legum Anglie (London, 1616), c. xxxix, at p. 90. 


k 


‘Bastard est nullius filius et cest matter nest ge argument nie de prouer bastard 
jar il doit conclude et nient bastard qar bastard est filtus popult at nad pere certeine 
) Selden Society Year Books 1 Henry VI, 1422 (London, 1933), at p. 27; cf. Rolls Sertes 

ur Books, 32-33 Edw. I (London, 1864), 32 Edw. | Trin., at p. 251 
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could be brought against the plaintiff or against the one through whom 
he claimed title or possession of land. If the party against whom the 
objection of bastardy was made acknowledged his illegitimacy the 


‘ 


exception was ‘‘peremptory”’ or “‘perpetual’’; if it was proved by certifi- 
cate of a bishop it usually constituted estoppel and prevented further 
action. Thus Richard might claim four hides of land as his inheritance 
from his uncle, Gilbert, but when he admitted in court that his uncle 
was the son of a deacon, i.e. a bastard, he was admitting that he was not 
the true heir ‘‘nor any other except one begotten of his [Gilbert's] body.” 


A day wasset, “not to hear their judgment, because that is obvious, but 
for having the counsel of the Justices, and so that they [the parties] may 
come to an agreement.’ 

Although there are some instances in the legal records where bastardy 
was acknowledged, the plaintiff usually denied the charge brought against 
him and asked that his status be determined in a court of law. Thi 
question then became one of jurisdiction. In what court should cases 
of legitimacy be tried? Inheritance of land was considered a secular 
matter to be determined by the justices of the lord king; marriage and 
morals, on the other hand, were spiritual pleas subject to the jurisdiction 
of an ecclesiastical court. 

Court Christian had established its claim to try cases of legitimacy 
before the middle of the twelfth century. Letters of John of Salisbury 
to the pope dating from about 1150 refer to cases of bastardy which wer 
tried by the bishop and appealed to the Roman curia. One of these is 
the famous case of Mabel of Francheville, daughter of a knight, who 
claimed an inheritance against her cousin, Richard de Anesty. Richard's 
reply was that Mabel had no claim because she and her brothers and 
sisters were illegitimate. Since the question dealt with marriage the 
king gave his permission to have the case referred to a church court. 
Here Richard declared that his uncle, the knight, before he married 
Mabel’s mother, had pledged his troth to a lady named Aubrey. The 
pledge had been the equivalent of a matrimonium because it had been 
made in the present tense per verba de praesenti—‘'l, William, receive 
you, Aubrey, as mine (meam) and I, Aubrey, receive you, William, as 
mine (meum).’’ Unlike an espousal made in the future tense, per verba 


de futuro, the consent did not require consummation by sexual inter 


course. Later William had committed adultery with Adelicia who 


Richard v. Hugh de Milborne (1201), 3 Selden Society Select Civil Pleas (London, 
1890), pl. 205, at p. 83; Placitorum Abbreviatio (London, 1811), at p. 40; Bracton's Not 
Book (ed. F. W. Maitland, Cambridge, 1887), pl. 31, 180, 303, 1706, 1859; 53 
Society Rolls of the Justices in Eyre for Lincolnshire and Worcestershire (London, 1 
pl. 163, at p. 71 
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became the mother of Mabel and other children. Aubrey had appealed 
to the Bishop of Winchester who had adjudged William to her as her 
lawful husband, and a ‘‘divorce’’ a vinculo matrimonii against Adelicia 
had been pronounced at a synod held in London. According to Richard's 
testimony, therefore, Mabel was a bastard, born in adultery. Mabel 
replied that her father and mother had been publicly married in the 
face of the church (in facie ecclesiae). She insisted that the previous 
agreement with Aubrey should not be recognized because it had never 
been consummated. Moreover, Aubrey’s father had returned the 
maritagium, money given with his daughter to William, had agreed to 
remit all obligation, and had even attended the bridal mass of William 
and Adelicia. She insisted that her mother had been shamefully 
treated by being ejected from her husband's house and condemned as an 
adulteress without adequate defence. She went on to show that in this 
case, as in a case of consanguinity where the parties were ignorant of 
the relationship, the issue of a marriage blessed by the church should not 
be considered illegitimate. Pope Alexander III had to decide whether 


‘\ “putative” marriage did not necessarily bastardize the children. According to 
the canon law, when a union had been solemnized with all the rites of the church and 
at the time of conception one or both parents were ignorant of an impediment to the 
marriage, the children were legitimate. Dec. Greg. c.3.x.4.3; ¢.2.x.4.17, Corpus iuris 
canonict (2nd ed., Leipzig, 1879-81), vol. II, at pp. 679-80, 710. Bracton accepts this 


rule of the canon law. ‘If a woman in good faith marries a man who is already married, 
believing him to be unmarried, and has children by him, such children will be adjudged 
legitimate and capable of inheriting.”” Bracton, De Legibus et Consuetudinibus Angliae, 
{. 63 (ed. G. E. Woodbine, New Haven, 1922) vol. II, at p. 185. Even in Bracton’s 
dav, however, English lawyers were distinguishing between ‘‘divorce’’ because of 
consanguinity or affinity and ‘‘divorce’’ because of precontract. Sir F. Pollock and 
F.W. Maitland, The History of English Law (Cambridge, 1899), vol. II, at p. 377. This 
distinction is stated in the case of Simon Bliont v. Anon. Hil. 11 Edw. II (1317) 61 
Selden Society Year Books 11 Edw. II, 1317-8 (London, 1942), pl. 39 at pp. 262-3 (per 
Bereford C.J.). ‘‘Divorce can take place in various ways: by reason of proximity of 
blood, in which case the issue can bear the heritage, but the woman is without dower; 
or by reason of pre-contract made before, in which case the woman shall have no dower 
ind the issue no heritage, because he is properly a bastard.”” Cf. L.O. Pike in Rolls Series 
Year Books 11-12 Edw. III at pp. xx-xxiii, and pp. 481-5. Some time in the 
fourteenth century a change came in the theory of English lawyers, and divorce due to 
consanguinity as well as divorce by precontract was held to bastardize the issue. This 
is implied in the case of Stafford v. Stafford (1317), 61 Selden Society Year Books 11 
Edw. II, 1317-8, pl. 21 at p. 74, and Robert le Joevene v. John and Richard, Year Book 
London, 1678-1680), Trin. 18 Edw. II at p. 617. Soon the rule seems to have been 
that the children were illegitimate if the parents were divorced while living. See 
John T. v. Robert (1365), Year Book (1678-80)39 Edw. III, Mich., at pp. 31-2 (Sir Robert 
Brooke, La Graunde Abridgement, London, 1573, Bastardy, 23). The only exception to 
this rule was divorce causa professtonis, Year Book (1678-80), 47 Edw. III, Mich., pl. 78. 
For later cases see William Burdet v. R. Burden (1478), Year Book (1678-80), 18 Edw. 
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the exchange of consenting words with Aubrey was more valid by canon 
law than a marriage solemnized by a religious ceremony, a marriage of 


which children were born.’ Although we do not know the decision in 
this case there is plenty of evidence that the church recognized the un- 
blessed marriage.» She strongly advised a religious ceremony, and 
the publication of banns, ‘‘for better security,’’as one witness explained,’ 
but neither the benediction of the church nor the sexual intercourse was 
necessary to make the agreement a matrimonium.)” 

It is evident from this case and many others that by the middle of 
the twelfth century the state had accepted the jurisdiction of the church 
in questions of legitimacy. In cases relating to land, however, the 
common-law justices insisted that the objection of bastardy be made 
in the king’s court and referred to the bishop by royal command. The 
inquest must be made only when the bishop had received a mandate from 
the lay court. His certification that the party was legitimate must be re- 
turned to the secular court at a time specified by the justices. This pro- 
cedure, which is an interesting evidence of the co-operation between the 
kings’ courts and court Christian in England, was well established by the 
reign of Henry II. Glanvill gives the text of a writ addressed to the bish- 
op of the diocese asking that an inquest be held concerning the bastardy 
‘Since it does not belong to my court to inquire concerning bastardy | 
send them [the parties] to you commanding that you do in Court 
Christian that which belongs to you. And when the suit is brought to 
its proper end before you, inform me by your letters what has been done 


IV, Hil., at pp. 29-30 where Littleton held that where there had beena divorce for 
consanguinity the issue was bastard, and Year Book (1678-80), 11 Henry IV, Trin., 
at p. 78. 

7Mabel de Francheville v. Richard de Anesty (c. 1143), J. P. Migne, Patrologiae 
Cursus Latina (Paris, 1900), vol. CXCIX, pp. 75 f. 

8Decretal of Alexander III, Dec. Greg. IX, c.2.x.4.16. Corpus iuris canontict, 
vol. II, at p. 710. 

%Sede Vacante Rolls of Christ Church, Canterbury, E.S. Roll, 40b. In many 
ecclesiastical cases of marriage or legitimacy, testimony was given about the exchange 
of words before witnesses and also about the church ceremony if one had taken place. 
(hus a witness for the boy, Richard, testified that he was present at the espousals of 
the child’s father and mother in the presence of Hugh le Poher and his household and 
that a year later he took the boy to the church when his parents were married in the 
church of Ramsey. E.S. Roll, 40d. 

1°\pparently the common law accepted this curious ‘‘doctrine”’ and recognized the 
child of an unblessed marriage as the true heir. Pollock and Maitland, vol. II, at pp. 
379-80. On the other hand, lawyers insisted on a public marriage at the church door 
in cases of dower and in possessory actions. Jbid., at pp. 374-5; Bracton f. 302-5, 419b 


(Woodbine ed., vol. III, at pp. 372-9; IV, at pp. 304-5); Bracton’s Note Book, pl. 891, 
1669, 1718, 1875. 
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before you concerning it.’"" 

Cases which illustrate this accepted procedure appear frequently 
during the twelfth and thirteenth centuries both on records of the 
common-law courts and on church records. The Curia Regis Rolls of 
Richard | and John contain cases like that of Robert of Taxsted, who 
claimed a virgate of land against his younger brother, William. William 
denied Robert's right in the land because, he said, his brother was a 
bastard, born in adultery. The defendant was allowed a writ to the 
bishop who was to determine the truth of the charge and certify the 
justices at Westminster.” One of the earliest and most interesting of 
these cases dates from the sixth year of the reign of Richard | (1194). 
\n assize of mort d’ancestor was brought by a lady named Alina against 
the abbot of Hyde. The abbot’s objection was that Alina had been 
declared illegitimate in an earlier case and had had a writ of the justiciar 
to the bishop of Winchester to determine her status. Instead of waiting 
for the verdict, she had left the bishop’s court and appealed to the court 
of Rome. ‘‘And she was told to return to the court of the Bishep of 
Winchester and there have it determined whether she was born legiti- 
mately or was a bastard.” Similarly when Thomas Fletcher sought 
land from Gilbert of Scauceby and his wife, Alice, the defendants ob- 
jected that when the question of legitimacy was referred to the archbishop 
of York it was appealed to the presence of the pope. The record is 
incomplete, but the next sentence seems to read, “‘since [no] appeal can 
be made of bastardy outside England, it was considered that Gilbert 
and Alice be summoned to hear judgment.’’!* 


Cases dating from the reigns of Henry II1 and Edward I appear on 


UGlanvill, lib. vii, c. 14 (Woodbine ed. at p. 111). 

"Robert, son of Richard Taxsted v. William Taxsted (1203), Curta Regis Rolls (8 vols., 
London, 1922-37), vol. III, at p. 36. Cf. zbid., vol. II, at pp. 79, 247, 291, 308-9; vol. 
III, at p. 300; vol. IV, at pp. 157-8, 304; vol. V, at p. 23; vol. VI, at p. 63; vol. VII, 
it pp. 281-2. 

Alina v. Abbot of Hyde (1195), Rotuli Curtae Regis (2 vols., London, 1835) vol. 
I, at pp. 56-7. 

“Thomas Fletcher v. Gilbert de Scauceby (1207), Curia Regis Rolls, vol. V, at p. 48. 
rhe rule that no one should be drawn in plea outside the realm of England except with 
the king’s consent was probably Norman in origin. It was in accord with the Conquer 
or's policy and was stated as an ancient custom of the realm in the eighth chapter of 
the Constitutions of Clarendon. At Avranches, after the murder of Becket, Henry II 
was obliged to modify his claim, promising to allow freedom of appeal provided that the 
parties took an oath not to infringe on his royal rights. Bracton gives the rule that in 
cases of bastardy there was no appeal from the ordinary out of the realm. Bracton, 
{. 417 (Woodbine ed., vol. IV, at p. 297). Such appeals were prevented by writs of 
prohibition which helped to pave the way for the anti-papal statutes of the fourteenth 
entury. 
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the records of the central courts and rolls of the justices in eyre. Som 
are collected in the famous Note Book of Bracton; others are printed in 
recent volumes of the Selden Society. One case tells of Simon th 
Despenser, whose wife, Ascelina, had two younger sisters. The sisters 
and their husbands claimed possession of the land because Ascelina was 
illegitimate and could not be the next heir. The matter was referred to 
the bishop of Worcester who evidently took his time about making a 
decision, for it was three years before the episcopal writ certified the 
justices that Ascelina was legitimate and could hold in peace. Another 
case tells of Richard, who claimed to be the son of Jordan. His op- 
ponents said that he was born ten weeks after the marriage of his parents 
and therefore “they do not know who he is.””) The bishop of Hereford 
is told to hold an inquest and try to find out." 


Illustrations of the same procedure appear in the records of the 
church. Although much ecclesiastical material has been made availabk 
to scholars since Maitland wrote, we still know little of what went on 
in church courts. Bishops’ registers contain commissions to inquiré 
about legitimacy and certificates made by the bishop in answer to royal 
writs.’ Occasionally they give us interesting detail, as in the curious 
case of the supposititious son of Ella de Sor and Richard Beyingham. 


1° Robert de Clifford and others v. Simon le Despenser (1221), 59 Selden Society R 


the Justices in Eyre for Gloucestershire, Warwickshire and St iffordshtre, 1221 2 (London, 
1040), pl. 584 and introd. at p. xxxvii. This delay caused by reference to court Christiat 
was often given as an argument against ecclesiastical jurisdiction. See Year Book 
1678-80), 39 Edw. III, Mich. at p. 31, where the pleader argues that if sent to « 
Christian the case could be delayed for twenty years by appeal 

‘Richard de Wike v. James de Solarits (1237-8), Bracton’s Note Book, pl. 1229; Bra 

ton f. 63b (Woodbine ed. vol. I],at pp. 186-7). Laterlawyers would probably have 
declared such a child legitimate and capable of inheritance See William Burdet 
R. Burder 1478), Year Book (1678-80) 18 Edw. I\ Hil., at p 24) Here Littleton 
explains that a child born only three days after the marriage of his mother was legitimat 


by common law but bastard by the law of the church 
For examples see 149 Surtees S wrety Archbishop Gr nfield’s Regtster (Durham 
1034), vol II, pp. 93 4: 123, 128 Surlee Soctely Revister f John l Romeyn Durhar 
1913-1917), vol. I, pp. 41, 191, 203, 283, 351; II, p. 108; Hampshire Record Soci 
William Wykeham’'s Register (London, 1899), vol. II, p. 541; Worcestershire Hi 


torical 


Soctety The Register of Walter Reynolds (London, 1927), p. 168; 138 Surtees S 
Register of Corbridge (Durham, 1925), vol. I, pp. 34-5, 224 


ciety 
, 252; Canterbury and York 
Society Register of Stephan Gravesend (London, 1911), p. 200; Canterbury and York 


Soctety Register of Ralph Baldock, pp. 128-9; Register of Simon de Ganda 


vo | ondon, 
1934) vol. I, p. 127; Somerset Record Society Calendar of the Register of John de Droken 
ford (London, 1887), Vol. I, p. 198; Canterbury and York Society Register of Hamo Hethe 


Oxford, 1929), p 108 The register of Hamo Hethe of Rochester gives us an order for 


the father to maintain his bastard child until he reached the 
liid., p. 454 


age of seven year 
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The defendants in this case were accused of having bought a boy at 
Bambury ‘for 12d, a loaf of bread, and a dish of bacon”’ and had him 
baptized as the son of Ellaand Richard. No question evidently arose until 
Richard died, and a dispute over the guardianship of his heir was brought 
into the king’s court. One party then questioned the legitimacy of 
the child, and the matter was referred to Godfrey Giffard, bishop of 
Worcester. Giffard’s register tells us that the parties who had bought 
the boy then confessed the fraud and the bishop of Lincoln excom- 
municated all who had been responsible for having the child baptized 
twice,!> 

Valuable as they are, episcopal registers seldom explain how an 
inquest about bastardy was conducted or give us the testimony of 
witnesses in the ecclesiastical court. It is therefore interesting to find 
in the library of the cathedral, Canterbury, a few manuscript rolls 
which appear to be rolls of the court of Canterbury, held sede vacante, 
and records sent to the archbishop’s court from the courts of bishops or 
archdeacons. ‘Two of these manuscripts deal with a case of bastardy. 
One contains the commission of the abbot of Messenden and the arch- 
deacon of Stowe to try the case and a memorandum of the proceedings 
up to the time of appeal to the court of Canterbury; the other contains 
the depositions of two of the witnesses. According to these records, a 
certain Robert Dyne sued his brother, Henry, in the king’s court for a 
messuage, a mill, a carucate of land, and twenty shillings rent with 
appurtenances in Little Brampton. Henry brought an exception of 
bastardy against his brother, Robert, and ‘“‘since the cognizance of this 
cause pertains to the ecclesiastical forum,” a writ of Edward I was ad- 
dressed to the bishop of Lincoln commanding him to hold inquiry and 
certify the justices at Westminster touching the legitimacy of Robert 
Lyne. Commissioners were then appointed by the bishop to try the 
case, and the two parties were summoned to appear. According to the 
memorandum sent to Canterbury, the father of the boys had married 


$y Emma, his first wife, he had had three sons including the 


twice. | 
defendant. By Mabel, his second wife, he had a son, Henry, the plaintiff. 
Robert's witnesses included two old men, ‘‘a centenarian, as he says, and 
more,’ and a man over eighty years of age. They recalled that Robert's 
father and mother had lived together as man and wife as long as the 
woman lived, and this, they said, was publicly known. They also re- 


membered that another son of the same marriage had been allowed to 


'SWorcestershire Historical Society Register of Godfrey Giffard, 1268-1301 (2 vols., 


Oxford, 1902), introd., vol. I, p. cxxxv; vol. II, pp. 507, 538; J. R. H. Moorman, Church 
Life in England in the Thirteenth Century (Cambridge, 1945), p. 208. 
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inherit property as a true and legitimate heir. Evidently the case had 
been appealed to the court of Canterbury, but we do not have the record 
of proceedings there.'® 

The custom of referring cases of bastardy to the bishop, which is 
illustrated above, did not prevent conflict between the church court and 
the courts of common law. Bracton, who wrote his famous treatise on 
the laws and customs of England in the middle of the thirteenth century, 
complains that at that time judges of court Christian were ‘‘attempting 
to put their scythes into another’s harvest.’*° Writs of prohibition 
addressed either to the party suing in the church court or to the ecclesi- 
astical judge were ‘‘always buzzing about the ears’ of bishops who tried 
to hold inquests concerning bastardy before they had received a mandat 
from the lay court. The principal cause for dispute in Bracton’s day, 
however, was the controversy over birth before wedlock or “special 
bastardy” as it was called. Here the canon law differed from the common 
law of England. By the canon law a child born before the marriage of 
his parents was legitimatized by the marriage. As pope Alexander II] 
explains, in a mandate to the bishop of Exeter, anyone was legitimate 
by the ecclesiastical law whose parents had been solemnly married by 
the sacrament of the church at any time either before or after the birth 
of their child.* By the common law, a child born before marriage was 
a bastard and was incapable of inheriting land.** The fraudulent practice 
which, Bracton claimed, worked to the deception of the king’s court, 
was the practice of suing in court Christian, proving that one’s parents 
had been married after one’s birth and then using the bishop's certificate 
to claim the inheritance.”° 

To prevent fraud of this kind and protect the common law, the royal 
justices tried to change the form of the question which they referred to 

\°Robert Dyne v. Henry Dyne (1292), Sede Vacante Rolls, E.S. Rolls 80 and 184. 
I am indebted to the dean and chapter of Christ Church, Canterbury, and to Mr. 
E.P. Blore, honorary librarian, for permission to make use of thismanuscript material 

*°Bracton, f. 417b (Woodbine ed., vol. IV, at p. 298). 

*Pollock and Maitland, vol. II, at p. 200. 

“For the form of these writs see Bracton, ff. 404b-405 (Woodbine ed., vol. IV, 
at pp. 259-61 

*3‘*Tanta est vis matrimonii, ut qui antea sunt geniti post contractum matrimonium 
legitimi habeantur.”” Dec. Greg. c.6.x.4.17 (Corpus iuris canonict, vol. II, atp. 712). 

*Glanvill says, ‘‘Circa hoc autem orta est quaestio, si quis antequam pater matrem 
suam desponsaverit fuerit genitus vel natus, utrum talis filius sit legitimus heres cum 
postea matrem suam desponsaverit. Et quidem licet secundum canones et leges romana 
talis filius sit legitimus heres, tamen secundum ius regni et consuetudinem nullo modo 
tamquam heres in hereditate sustinetur, vel hereditatem de iure regni petere potest.”’ 
Glanvill, lib. vii, c. 15 (Woodbine ed., at pp. 111-2). 

*Bracton, f. 417b (Woodbine ed., vol. IV, at p. 298). 
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the bishop. Instead of asking whether a man was legitimate or no, they 
asked whether a man was born before or after the marriage of his parents. 
The bishops refused to answer this special question which was against the 
common order of the church. Instead they proposed that the barons 
change the law of England to accord with the canon law. The story of 
the famous ‘‘Nolumus’”’ of the barons at Merton is well known. 
all the Earls and Barons replied with one voice that they did not wiih 
to change the laws of England which were customary and had been 
approved.’’*6 

Since they had failed to limit the jurisdiction of the church by the 
form of question, the lay courts asserted their right to try such cases of 
‘special bastardy”’ without reference to court Christian. The principle 
was that although the marriage itself was a sacrament and could not be 
questioned by laymen, the public reputation of the marriage and the 
time at which it had occurred were facts which came within the cognizance 
of the neighbourhood.”” As early as 1208 we have record of a case in 
which the plaintiff charged that his elder brother was born seven years 
before his father married his mother and the record says that he offered 
five marks for a jury to determine the legitimacy.** Bracton tells the 
story of the sons of Henry Pamforer who were born before the espousals 
of their parents. This case although it preceded the “‘Nolumus”’ was not 
referred to the bishop but was tried by a jury of the county of Kent.?® 

One of the clearest statements of the principle that birth before 
wedlock should be tried in a lay court is made in the Year Books of 


20 Henry III, The Provisions of Merton (1236?) c. 9, Statutes of the Realm (London, 
1810), vol. I, at p. 4. For the ordinance of 1234 agreed upon by Edmund Rich and 
Henry III and its relation to Merton, see Maitland in Bracton’s Note Book, vol. |, at 
pp. 106-117. Bracton, f. 416b-417 (Woodbine ed., vol. IV, at p. 294 f.). 

27Pollock and Maitland, vol. II, at p. 383; Curia Regis Rolls, vol. VI, at p. 237. 
On the same grounds the question whether a child was born too long after the death 
of the father (more than forty weeks) was a factual question and could be determined 
ina lay court. Curia Regis Rolls, vol. VIII, at pp. 42-3; 58 Selden Society Select Cases 
in the Court of King’s Bench under Edward I (London, 1939), vol. III, at p. 29f. Cf. case 
in which the husband was overseas a year anda day. Year Book (1678-80), 7 Henry IV, 
Hil. p. 9. 

28Richard de Monte Acuto v. William de Monte Acuto (1208), Curia Regis Rolls, 
vol. VI, at p. 16; vol. VIII, at p. 242; cf. Bracton’s Note Book, pl. 228, 257, 358. 

2°Gervase and Roger Pamforer v. Richard Pamforer (1227), Bracton’ s Note Book, 
pl. 1780. Cf. ibid., pl. 1909; Bracton, f. 271 (Woodbine ed., vol. III, at 293). The 
use of a jury is taken for granted in these cases although, a few months after Merton 
(1236), a royal writ addressed to the archbishop of Dublin explained the decision about 
bastardy and continued, ‘‘it was not provided in what form this question should be 
asked in our own court, whether by oath of twelve or by proof brought by the parties.”’ 
Close Rolls, Henry III, 1234-7, at p. 354; cf. tbtd., at p. 501. 
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Kdward III by Shareshull, later to be chief justice of the King’s Bench.*° 
K:xception had been made to the demandant, John, son of William of 
sryngham, that he was born ‘‘out of any kind of wedlock,”’ hence was a 
bastard. He replied that the archbishop of York had certified him 
legitimate in a previous writ of entry. Shareshull distinguished between 
a plea out of wedlock and a plea before espousals, the proper plea in this 
case, and held that a plea ‘“‘born before espousals’’ should not be sent to 
the bishop but should be enquired of by assize. To those who protested 
that the church had already certified the party legitimate he replied, 
‘There is no inconvenience since the law of Holy Church and the land 
differ; and he who well understands the Statute of Merton . . . will know 
how to end the debate quickly enough; ... wherefore ever since that 
statute where bastardy purely was not alleged in a man’s person this 
Court has been accustomed to inquire thereof without sending to the 
Bishop.’’*! 

lhe reluctance of the justices to send a case of “special bastardy”’ to 
the bishop was due in part to the fact that in the thirteenth and four 
teenth centuries the bishop's certificate was considered peremptory or 
conclusive It not only brought an end to the action but it also barred 
any later action. The verdict of the bishop or his ordinary settled the 
matter of one’s status for all time and against all persons. Unlike the 
decision of a jury, which was of record but could be reversed at a later 
time, the certificate of the bishop constituted estoppel, i.e. a judgment 
declaratory of status which prevented the introduction of further evi- 
dence. Bastardy, like excommunication, outlawry, villeinage, etc. had 
a binding effect not only between the parties to the suit but also against 
all the world.) Thus Stanton held that “he who is once legitimate is 
always legitimate, no matter between whom the question arises,’ and 


in a possessory assize the certificate of a bishop's official was considered 


Putnam, ‘Chief Justice Shareshull and the Economic and Legal Code 
University of Toronto Law Journal (1944), at pp. 251-81 
1 uliam de Bryngham v. John son of Robert de Bryngham (1337), Roll 
ooks 11-12 Edw. III (London, 1883), 11 Edw. III, Mich. at pp. 230-3 
Sertes Year Books 18-19 Edw. III, at pp. 34-40. 
W.S. Holdsworth, A History of English Law (8rd ed., London, 1926), vol. IX, at 
151; Year Book (1678-80), 11 Henry IV, Trin. pl. 32 at p. 84; Coke upon Littleton 


2 vols., London, 1832) at f. 352b. The effect of judgements in cases of bastardy forms 


» 
‘ if 
a 


Dall 


the basis of the modern distinction between judgements in rem and in personam. Holds- 
worth, op. cul. at p 152, 
8 Bayeux v. Beryhale (1309), 19 Selden Society Year Books 2-3 Edw. 11, 
1309-10 (London, 1904), at p. 111 (per Stanton J.). Cf. 7 Ames Foundation Year Book 
Richard II (Cambridge, 1929), at p. 143 and note at p. 89 
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is final as the result of battle or the grand assize.** After the struggle 
over “special bastardy’’ and the decision reached at Merton, however, 
the common law made a distinction between the certificate “legitimate” 
or ‘‘mulier,”’® and the certificate ‘‘bastard.’’ The king’s courts were 
unwilling to accept as conclusive the bishop's certificate ‘‘legitimate’’ 
because the party might have been born before the marriage of his 
parents. When a demandant made the plea that he had been certified 
legitimate in a previous writ of entry, Shareshull held that the certificate 
would not bar an answer.”* And in another case, although the defendant 
proved that he had been enabled to recover property by a certificate of 
legitimacy, Willoughby denied the record and held that although a 
certificate “mulier’” and a judgment rendered on it would be ‘‘of record” 
ind prevent sending the case to court Christian a second time, it would 
not delay an inquiry by assize.“ To be found a bastard by court 
Christian settled one’s status for all time; to be found legitimate was 
not conclusive because one might be legitimate by canon law and bastard 
by the common law of the land. 

The fourteenth and fifteenth centuries saw a steady increase in 
secular jurisdiction in cases of legitimacy. Just as the justices of the 
ige of Bracton had appropriated pleas of ‘“‘special bastardy,” so the 
lawyers whose opinions are reported in the Year Books made additional 
claims at the expense of court Christian. In the first place, they con- 
tended that a plea of bastardy, a plea which must be referred to court 
Christian, was necessary only in proprietary actions which settled title 
to land. In these cases but in these alone the answer must be “‘bastard,”’ 
in answer “‘that goeth high enough as to the right.’ In other forms 


ol ac tion, POssessory assizes and W rits of entry, the plea ( ould be “horn 


'20 Selden Society Year Books 6-7 Edw. II (London, 1913), vol. III, at p. 47. See 
» case On manuscript rolls of the Court of Common Pleas, C.P. 40/308 m. 363, to 
ich Miss Neilson refers in her chapter on the court of common pleas, still unpublished, 
be included in vol. IIL of The English Government at Work, 1327-1336. Here the party 
| been declared legitimate in a previous case by the bishop of Bath aud Wells. The 
irt held that the plea of bastardy need not now be revived against him and added 

tliquis semel inventus legitimus numquam in posterum bastardus potest.” 

‘The word mulier probably from the Latin words filius mulieratus. Glanvill, lib. 

c. 1 (Woodbine ed., at p. 98). 

*Rolls Series Year Books 11-12 Edw. III, at p. 232 (per Shareshull). 

John de Rotse v. Richard de Houghton (1344), Rolls Sertes Year Books, 18-19 
Edw. III, Mich. 12 at p. 40 (per Willoughby). 

‘Rolls Sertes Year Books 30-31 Edw. I, at p. 56; 33 Selden Society Year Book 5 
Edw. II, 1312 (London, 1916), at p. 161 f.; 36 Selden Society Year Books 6-7 Edw. 11, 
1313, (London, 1918), at pp. 210 f., 158f.,95f.; Rolls Series Year Book 18 Edw. III, at 
p. 80; Rolls Series Year Books 18-19 Edw. III, at p. 40. This was especially true if 
he charge was brought against one who was already in possession 
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before wedlock,’ or the more ambiguous phrase “born out of wedlock.”’ 
These pleas did not need to be referred to the church court but could be 
tried by a juryof the country. Two cases from the Year Books of Ed- 
ward II may serve as illustrations. One wasa writ of right in which a man 
named John Chamber claimed a tenement from his younger brother. As 
he probably expected, the brother answered that John was not the tru 
heir because he was “born out of wedlock.’’ IKnowing that if the case 
were tried by jury the jurors would find that he had been born before the 
marriage of his parents and would declare him illegitimate, John insisted 
that in a writ of right like this the exception ‘‘out of wedlock” or “before 
wedlock’’ could not be received. Only a plea of “‘bastard”’ was sufficient 
answer. His opponent argued that an answer “bastard’’ would work an 
injustice and be against the law of the land, because, if the case wer 
referred to court Christian, John would be declared legitimate by the 
canon law. Still another consideration which apparently weighed in the 
decision was that the claimant was not in possession. Had the charge 
been brought against the tenant, a plea of bastardy would have been 
necessary and the question referred to the bishop. As it was, Beresford 
concluded that the tenant was entitled to plead “special bastardy” sinc: 
he would have had the benefit of this pleading in a possessory writ.*® 
\ second case which made the same distinction between proprietary 
and possessory actions was that of John, son of Richard Peronel, who 
brought a writ of formedon in the descender against Simon of Welton, 
the tenant, claiming that the land was a gift to Richard, his father, and 
Agnes, his mother, and had descended to him as son and heir by the form 
of the gift. Simon replied that John was born out of wedlock and was 
therefore a bastard and could not claim as heir. The court ruled that the 
plea ‘tout of wedlock and therefore bastard’’ raised two issues, on 
triable in the lay court and the other in court Christian. Simon therefore 


changed his plea to ‘‘born before marriage ,’ and when John objected 


that ‘special bastardy”’ could not be accepted in a writ of right, Simon 
replied that since John, the claimant, was not in seisin, it was not 
necessary to bring the plea of bastardy against him. If he had been 
the tenant only a plea of bastardy could have ousted him from his 
possession .*° 

\ll justices of the king’s courts agreed that a plea of bastardy was 
necessary only in proprietary actions. Some were inclined to take a 


“Chamber v. Chamber (1312), 33 Selden Soctety Year Book 5 Edw. II, 1312, at 
pp. 161 f.; 36 Selden Soctety Year Books 6-7 Edw. 11, 1313, at p. 210f. (per Beresford C.] 

Sperncl v. Welton, (1313), 36 Selden Society Year Books 6-7 Edw. I1,, 1313, at 
p. 95 f.; thtd., at pp. xl f. See Ennock v. Ennock (1313), ob. cit., at p. 105 f.; tbtd 
at p. xliv 





NutLuius FILius 


more extreme position and assert that a plea of bastardy could not be 
received in a possessory action, a rule which would have limited the juris- 


diction of the church to bastardy in writs of right alone and prevent 
reference to the bishop in other forms of action. Justice Hengham, in a 
case dating from the reign of Edward I, held that the exception of bast- 
ardy could be received as well in a possessory writ as in any other writ,” 
and the same decision was made in a case of novel disseisin in the thirty- 
eighth year of Edward II]. Here a woman named Christianna had brought 
the assize against her young nephew who, she said, was a bastard. The 
boy's attorney insisted that the issue was ‘‘to try the blood for always” 
and therefore was in the right and ought not to be tried in a lay court. 
Finch, with the advice of all the masters present, held that as well in 
assize as in other writs, if bastardy is alleged in him who is party the 
court shall order to court Christian. And a writ was then sent to the 
bishop of Winchester and day given to the next assize.“ On the other 
hand, when William of Surrey complained that William Colet and others 
had disseised him of twenty acres of land, and the defendant answered 
that Surrey had no claim since he was born out of wedlock, Justice Inge 
agreed that since the parties based their action on their own seisin they 
could use the exception “born out of wedlock,’ but he refused to charge 
the jury on the question, for, he said, that amounted so nearly to a plea 
of bastardy that he did not wish to encroach on the province of the 
church by inquiring of it. Evidently the jury had no such scruples for 
the jurors answered ‘‘gratuitously’’ that William and his sister were 
born out of wedlock.” Spigurnel and Scrope were also less scrupulous in 
upholding the jurisdiction of the church. In the case of Andrew Quan- 
toxhead who brought an exception of bastardy against his cousin, Ellen, 


i note by Scrope declared that bastardy in novel disseisin should be 


‘t\Alein de Wartone and wife v. Simond son of Gilian (1304), Rolls Series Year Books 
32-3 Edw. I, at pp. 60-2; Rolls Series Year Books 33-35 Edw. I,at pp. 118f. Cf. Hammil 
v. Chalon (1313), 27 Selden Society Eyre of Kent, 6-7 Edw. II, 1313-4, (London, 1912), 
vol. II, at p. 4and Tank v. Kady, 29 Selden Society, Eyre of Kent, 6-7 Edw. II (London, 
1913), vol. III, at pp. 58-9. Here the mort d’ancestor fails ‘‘seeing that this matter is 
oncerned with marriage,and that the right cannot be tried under a possessory writ.”’ 
Ct. Anon. v. Berkeley (1313), tbid., at p. 57. 

“Anon. (1364), Year Book, (1678-80), 38 Edw. III, Mich. at pp. 26-7. For cases 
referred to court Christian see Bracton’s Note Book, pl. 1475; 7 Ames Foundation Year 
Books 13 Rich. II, 1389-90 (Cambridge, 1929), at pp. 144 f.; 17 Selden Society Year 
Books 1-2 Edw. II, 1307-9 (London, 1903), at p. 142; Calendar of Patent Rolls, 1340- 
1343, at pp. 477-8; tbid., 1343-5, at pp. 267, 554; 1367-70, at p. 85; Cal. Close Rolls, 
1405-9, at p. 266. 

“Surrey v. Colet (1313), 43 Selden Society Year Books 6 Edw. II, 1313 (London, 
1926), at pp. 72 f. 
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tried by the assize.“* Ordinarily, however, the jurisdiction of the church 
over a plea of bastardy was not challenged.” The only question was 
whether a plea of bastardy, since it was ‘“‘wholly in the right,’’ was ac 
ceptable in a possessory action.“* 

A second rule which limited the jurisdiction of the church and 
increased the use of the jury in cases of legitimacy was the rule that one 
who had died could not be declared illegitimate by the ecclesiastical 
court, the rule against “‘bastardizing the dead."’. Bracton explained that 
he who had died could not be declared a bastard because he could not 
reply to the exception made against him. The case to which he refers 
may be one based on a writ quo warranto in which Adam of Wykenhale 
claimed an escheat of the king through his brother, William, who was a 
bastard. The bishop of Carlisle who was custodian for the king objected 
that Adam could not claim through a bastard. Adam denied the charge 
that William had been illegitimate and sought judgment “‘if he could be 
made bastard after his death.’"*7 A case dating from Edward I's reign 
gives the same rule, ‘“‘And it is unheard of and a travesty of justice 


(ius [sic] dissonum) that one who held peacefully by hereditary succession 
all his life should be bastardized after his death.’"** When a bastard had 


“Quantoxhead v. Walter Mertet (1340), Rolls Series Year Books 14 Edw. IIT, Pasct 
at p. 54; 14 Liber Assisarum (printed by J. Rastell, London, 1514?), pl. 10; A. Fit 
herbert, La Graunde Abridgement (ed. R. Tottell, London, 1565), tit. Estoppel 167 

“In a praecipe quod reddat, Rolls Series Year Books 17-8 Edw. III, Mich.17 Edw 
III, at pp. 259-60 the court was in doubt where the matter should be tried whether | 
inquest or by court Christian because bastardy was alleged in the tenant. Is this the 
case to which W. C. Bolland refers in his introduction to 33 Selden Society Year Book 
5 Edw. II, at p. xxiv? If so, Bolland felt that the reporter was inaccurate. It is al 
possible that the court, not wishing to oust the tenant, was in doubt whether to allow 
a plea of bastardy which would have to be determined in a church court. See 19 Selde» 
Society Vear Books 2-3 Edw. II, 1308-0, 1309-10, at p. 53; Fitz. B tardy 22: 29 Sel 
Society, Eyre of Kent, 6-7 Edw. I], vol. Il] at pp. 16-20, 90-4; Year Book (1678-80 
2 Edw. III, Mich. at p. 16. 

“The plea of bastardy seems to be allowed by Shardel 
14 Edw. I, Hil. at p. 425. Cf. Lydford v. Giffa 
Books, 5 Edu II, 1312, at p. 186 f. 

‘The King v. Adam de Wykenhale 1236-7 rs J E 
1181; Rolls Sertes Year Books 20-21 Edw. I, at pp. 190-3; 19 Selden Soctet) 

2-3 Edi . II, at pp. 114-5; 17 Selden S rely Year Books 1-2 Ed II,a 
it p. 175; Fitz. Bastardy 20; 34 Selden Society Year Books 6 Edw. 11, 
1917), at pp. 188-9; 42 Selden Soctety Year Books q Edw. I1 

Rolls Series Year Books 14-15 Edw. III, note at pp 

jooks 5 Edw. II, 1312, at pp. 159-61; 36 Selden Soctet; 
1313 at pp. 92-3; 45 Selden Society Year Books 9 Edw. 11, 
pp. 102-5; 54 Selden Society Year Books 10 Edw. II, 1316-7 

‘SRalph Moncet v. William Monchet, (1278) Trin. 6 | 


it p. 195; Fitz. B istardy, pl 28 


I pp 
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been recognized as heir during his lifetime and had died without challenge, 
the heir of his body entering was considered the rightful heir and 
no effort to question his blood or that of his descendants was accepted 
by the courts.*® 

Although this rule prevented the church from “‘bastardizing’’ the 
dead, the reputation which such a person had had in his lifetime could 
be determined by a jury. Bracton continues, “yet it can be asked by 
the country whether he was such or not just as it can be asked whether 
he held freely or in villeinage.’’*’ In 1316, for example, a certain young 
lord brought a writ of entry against a woman and her husband, claiming 
lands through the seisin of his uncle who had died without heirs. The 
woman insisted that this uncle had had an elder son, John, who was her 
father through whom she made her claim. The lord replied that her 
father was a bastard who could not inherit. The question whether John 
had been regarded as legitimate in his lifetime was a matter to be de 
termined by the country. 

Still another rule which worked in favour of secular jurisdiction and 
against the church was the refusal of the justices to accept a charge of 
bastardy against one who was not a party to the principal plea.’ Again 
the reputation of legitimacy could be decided by a jury, but the question 
could not be referred to court Christian. In a writ of escheat, brought 
during Michaelmas term, 11 Edward II, the reporter made note that 
bastardy would be tried in the king's court because he in whom bastardy 
was alleged was not a party to the plea. To the lawyers this was fairer 
because the decision of the king's court was provisional and not con 
clusive.* In the words of Charlton C.J]. (1388), ‘There is great diversity 
in case of bastardy, where one isa party or where he is not a party and the 
reason is that where he is not the party it will be tried by the inquest, be- 


cause this is not peremptory, but in a case where he is the party, it will be 


sent to the bishop, because this is peremptory, as well between privies of the 


“Coke upon Littleton, sec. 399, 400; f. 243b, 244b; Pollock and Maitland, vol. II, 
it p. 382. See also Sagor v. Alte Welle (1311), 42 Selden Soctety Year Books 4 Edw. /l, 
tp. 13. 

Bracton, f. 420b, (Woodbine ed., vol. 1V, at p. 308). 

‘Le Counte v. Keneman (1316), 52 Selden Society Year Books 10 Edw. II, 1310, 
it pp. 106-110; Year Book (1678-80), 10 Edw. II, Mich. at p. 306; Pollock and Mait 
ind, vol. II, at pp. 382-3. 

222 Selden Society Year Books 3-4 Edw. II, 1311 (London, 1907), at pp. 30-2; 
Year Book (1678-80), 9 Edw. III, Trin. pl. 4, at p. 19 and zbid., 40 Edw. III, Mich 
pl. 11, at p. 378; 39 Liber Assisarum, pl. 14; Simond's Case, (1566) 3 Leo. 11 

sAnon., Mich. (1317), 61 Selden Soctety Year Books 11 Edw. II, 1317-8, at pp 


/ , 


2-4, 149; introd. at p. xxvi. 
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blood as strangers and all others.’”*' By these three methods, by en- 
couraging a plea “out of wedlock” instead of a plea of “‘bastard”’ in 
possessory actions, by refusing to refer to the church que stions of the 
legitimacy of the dead or of one who was not party to the plea, justices 
of the common law put their temporal scythes into the spiritual harvest 

( ases of le citimacy found on plea rolls and in the Year Books 
illustrate this judicial rivalry becween church and state. They also 
show two tendencies of lawyers in the middle ages: one, a tendency to 
interpret the law in favour of the bastard cigné who was in possession, 
the other, a tendency to favour freedom of status Che bastard eigné, 


i.c. the elder son who although born before the marriage had been 


recognized by his father as heir, was not a mere son of no one. In spite 


of the legal expression nullius filtus, he was the natural son of his father, 
ind the law felt that he should be protected it least for "possessor 
purposes.” If he was in seisin of the land his younger brother, the 
mulier puisné, was allowed no remedy against him by assize of mort 
d’ancestor. Remedy there was for the legitimate heir, but remedy only 
by writ of right. This is the rule which is given by Bracton. By way 
of illustration he refers to a case which may be that of Richard le Courteys 
whose mother had an elder son by a parson. Although the elder son 
was a bastard he had been recognized as heir for over thirty years and 
had sold part of the inheritance. The court decided that Richard, the 
mulier puisné, could not recover by possessory assize. He must seek 


remedy by writ of right.*® 


‘Carmynton v. W. R. (1388), Ames Foundatior 
Cambridge, 1914), at p. 74 (per Charlton C.J 
unfair to bastardize ‘‘for always,”’ certain lawyers tried to prevent sending 
Christian if the bastardy was alleged in one who was under >, 29 Selden 

Kent 6-7 Edw. II, 1313-4, vol. III, at pp. 46-7; Year Book (1678-80 

rin. at p. 388; zbtd., 14 Edw. II, Hil. at p. 425; Roll ir Book 
at pp. 134-6. 

Blackstone, Commenta 
Chicago, 1899), bk. 11, c. 15, at p. 248; 


Bracton explains that a bastard was protect 


the lord as heir or had been given seisin of 
Woodbine ed., vol. IV, at p. 300); Brac 


vered his title by use of the grand assize 


pi. 227. 
“Bracton, f. 278 (Woodbine ed., vol 
Isobella (1227), Bracton 
uses involving the mulier puisné and the bastard e 
Westminster (1313), 36 Selden S crely Year Book 
v. Kady (1313), 29 Selden Society Eyre of Kent, ¢ 
ries Year Books 17-18 Edw. III, at p. 242; Yea 
p. 1; Fear Book (1591 ed.), 5 Henry VII, Mich 





Nutuius Fitius 


\lthough an assize of mort d’ancestor did not lie for one brother 
igainst another who was the tenant, it could be used by a bastard to 
protect land given to him by charter. In a case recorded in Bracton’s 
Note Book, for example, Warin and Robert, bastard sons, proved that 
they had received land from their father by charter. Part of the land 
they assarted and on it built a house. While they were away from home 
n the service of another lord they gave the land back to the father who 
served as guardian. At his death a cousin, claiming to be the legitimate 
heir took possession, but Warin and Robert were allowed to recover.” 

\nother tendency of the lawyers of the fourteenth and fifteenth 
centuries was to allow the use of an exception of bastardy to prove free- 
lom of status. Again and again in the Year Books of the later middle 

ges, when a party was declared a villein incapable of pleading in a 
ourt of law, we find the answer, ‘‘Not villein but bastard.’’ This curious 
reply and its acceptance by the law courts is an instance of what Vinogra- 
doff once called ‘the insoluble contradictions in which feudal law some- 
times involved itself.’’* 

Glanvill tells us that the English common law of the twelfth century 

is in accord with the Roman law in that a child followed the condition 
of his mother.®® Evidently this rule did not fit the social conditions of 
feudal England, however, for by the thirteenth century Bracton makes 
it distinction between the legitimate child, born in wedlock, and the 
bastard. A bastard, he says, follows the condition of his mother; a leg- 
itimate child usually follows that of the father.°° Not long after Bracton 
wrote, medieval lawyers had gone a step further. They were declaring 
that a child born in wedlock took after his father. A bastard, because 
his father was unknown, was filius nullius, son of no one, or “‘son 


of the people.”™ By the reign of Edward II the law courts were be- 


Richard le Parker v. Warin and Robert (1224), Bracton’s Note Book, pl. 984. While 

sift of land made to a bastard was protected during his lifetime he could not alienate 
inless he had heirs of his body or unless the original terms of the gift mentioned his 
ens. Bracton, f. 20b; (Woodbine ed., vol. II, at p. 75); Bracton’s Note Book, pl. 1706. 
,astard was protected in his seisin of a gift even against a chief lord unless that lord 
ild prove to be heir in a writ of right. Bracton f. 418 (Woodbine ed., vol. IV, at 
300); Bracton’s Note Book, pl. 287. 

‘Sir Paul Vinogradoff, Villainage in England (Oxford, 1892), p. 60, note 5 

’Glanvill, lib. v, c. 6 (Woodbine ed., at p. 87). 

’Bracton, f. 5; 193b (Woodbine ed., vol. II, at p. 30; III, at p. 92). The son of a 
ree man born in wedlock was free unless born in a villein tenement. In his intro 
luction to the Rolls Series Year Books 18-19 Edw. III, at p. xxx Pike calls attention 

the number of villeins described there as ‘‘sons of women.”’ Is this evidence of the 
evalence of bastardy among villeins? 

***Jeo le face fiz al poelple.”” Rolls Sertes Year Books 32-3 Edw. I, at p. 251; 50 
lden Society Year Books 1 Henry VI, at p. 27; Pollock and Maitland, vol. II, at 
382; Vinogradoff, loc. cit. 


0 
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ginning to press this rule to the “absurd, if humane, conclusion’ that 
a bastard since he had no father could not be proved a villein and was 
always born free.® In the later Year Books, therefore, the claim of 
bastard came to be the usual reply to an exception of villeinage. 

The first case which I have found in which the reply was, ‘‘bastard 
not villein’’ or its equivalent, is a case of trespass in Trinity term, 13 
Edw. I]. At that time William Marshall brought a writ of trespass 
against the prior of Ely complaining that he had been beaten and 
damaged in person and goods to the extent of £300. The prior refused 
to answer because, he said, William was his villein. Scrope for the 
plaintiff replied that William was the son of Alice of T., a free woman, 
and was born and begotten out of espousals and was thus free and 
capable of pleading.‘ In this case the word bastard was not used. 
William was trying to prove his free condition by Bracton’s rule. He 
was born out of wedlock and so followed the condition of his mother. 
Six years later, in Hilary term, 19 Edw. II, an action of naifty for the 
recovery of a villein was brought by Thomas, son of Thomas the Elder, 
against Richard Lachebere whom he claimed as his serf and whos 
uncles had confessed their serfdom. The defendant denied the charg« 
and asserted that he was a bastard. The question argued was whether 
he could be tried for bastardy in the lay court by inquest “since he would 
not be received in court Christian to allege bastardy in his own person,” 
and if so, whether the return of the inquest would be considered a final 
judgement. We do not know what the court decided.™ 

in another such action, tried in Easter term, 19 Edw. II], the bastardy 
was alleged in the father of the defendant, a man who was evidently dead. 
There was, therefore, no question of the jurisdiction of the lay court. 
The record tells us that Sir Adam de Everingham brought a writ of naifty 


to claim two brothers, John and Geoffrey, who had fled from his villein 


®Pollock and Maitland, vol. I, at p. 423 


*Jbid., 11, at p. 397; Coke upon Littleton, sec. 188, f. 128a; Holdsworth, vol. III, 


at p. 498. A case in Year Book (1678-80) 43 Edw. III, Hil. pl. 8 at p. 4 (Fitz., Abr 
Villeinage, pl. 5) hints that since a bastard’s parents could not be produced he 
be proved villein. The mother’s testimony would not be considered proof because 
she was a woman, ‘‘par ce ge la feme ne puit estre admise 
ausi cest qi est demaunde est pluiz digne person ge un feme."’ Vinogradoff, lo¢ 
\. J. Horwood in Rolls Series Year Books 
pl. 37 

William Marshall v. Prior of Ely (1319), Year Book (1678-80), 13 Edw. II, 
at p. 408; ‘‘le fils Alice de I. franche feme, et neé et 
Iran 


cul 


32-3 Edw. I, at p. xlv; Fitz. Abr. Villein 


Thomas, son of Thomas the Elder v. Richard Lachebere (1326), Year Book (1678-80), 


19 Edw. II, Hil. at pp. 651-2. 


could not 


pur prove par our fraylte et 


[rin., 


engendre hors del’ espoS et issi 
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land. Their grandfather had confessed his villeinage in a court of record 
, in the tenth year of Edward |. Thorpe, for the defendants, denied the 
villeinage saying that the brothers could not be villeins because their 
father was a bastard. This time the inquest brought a verdict that the 
father was indeed a bastard, and the judgement not only gave Sir Adam 
nothing, but the report concludes, ‘‘And let the aforesaid John and 
Geoffrey remain free and of free condition, quit of the aforesaid Adam 


| and his heirs forever.’ Later in the reign of Edward II], a writ of false 
| imprisonment was brought by a villein in Oxfordshire who, as he con- 
tended, had been arrested by the bailiff of the manor for refusing to do 
’ villein services. His plea was that he had been born before the espousals 
| of his father and mother, (both of whom were probably serfs), and that 
he could not be proved a villein. The bailiff prayed aid of his lord, and, 
since the issue was “special bastardy,”’ it was to be decided by a jury of 

the neighbourhood.” 
This use of the exception of bastardy to answer villeinage is 
found also in a long and difficult case of trespass printed in the Year Book 
of 19 Henry V1I.*° Here the defendant claimed the plaintiff as his villein 
belonging to his manor of D. Fortescue, for the plaintiff, replied that 
: his client was a bastard and prayed that the issue be tried by the bishop's 
court. Markham, for the defendant, objected because, he said, there 
| was a difference between a real action and a personal action in the trial 


of such a plea. Ina real action, when bastardy was alleged against the 
demandant, the certificate of the bishop was peremptory, but in a 
) personal action such as de homine replegiando or trespass the case could 
be tried by the country. Newton objected that right was the issue here 
as much as in a real action, for if the plaintiff were to be found legitimate 
y he might inherit, ‘‘he and his blood always,”’ whereas if he were found 
' bastard he would be free but incapable of inheriting. ‘The case should 
therefore be tried by the bishop. Ascough then added a comment which 
is interesting in view of what we know of justice in the fifteenth century. 


I, He tells us that where villeinage was alleged in cases of trespass, the 
F trial should be made by a jury of the place where the writ was brought 
rt * ° ° . . . . 
nf and not from the manor “because many times a free man is found villein 
et 


Sir Adam de Everingham v. John and Geoffrey (1345), Rolls Series Year Books 
19 Edw. ITI, at pp. 110-2, no. 40; 113, note 1. 

‘Anon. (1364), Year Book (1678-80), 38 Edw. III, Mich. at p. 34a. 

*sAnon. (1440), Year Book (1678-80), 19 Henry VI, Mich. pl. 38 at p. 17 (Brooke, 
Abr. Bastardy, pl. 20). Cf. William Rastell, A Collection of Entries (London, 1670), at 
!. 681-2. Many cases are to be found on manuscript records. See for example Common 
Pleas 40, De Banco Roll 843, m. 513; King’s Bench 40, Coram Rege Roll 840, m. 35; 
N. Neilson in 47 Selden Society Year Books 10 Edw. IV and 4g Henry VI (London, 
1930), at p. xxvi. 
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by a jury of the manor because the defendant is a man of great power 
there.’’® 

In addition to personal actions, i.e. cases of naifty for the recovery 
of a villein, cases of false imprisonment or of trespass, there are a few 
cases involving land in which the demandant used the exception of 
bastardy to answer a charge of villeinage. ‘There is, for example, the 
case of a man in Lincolnshire who claimed land by a writ praecipe quod 
reddat. His opponent answered that he was a villein owing services to 
his manor of T. He replied that he was free because his grandfather had 
been a bastard, born in Warwickshire and ‘‘adventif,’’”® a stranger who 
had settled in Lincoln. His descendants, therefore, could not be proved 
villeins. Whether the grandfather had been reputed a bastard was to be 
settled by a jury, not of Warwick where there would be knowledge of 
his birth, but of Lincoln where the land was. If the jurors found that 
the grandfather had been a bastard the grandson would be considered 
free.” 

One of the most interesting examples of the use of bastardy in reply 
to villeinage is a possessory action which appears on the manuscript rolls 
of the court of common pleas for Trinity term, 11 Edward IV. Six men 
and one woman of the town of Bury St. Edmunds, John, Henry, William, 
and Margareta Cutte, Richard and Robert Pateman, and John Smyth, 
were seeking possession of a garden against seven men, John Knyvet of 
Bokenham Castle, William Whalley, a prior of St. James of Bokenham, 
and five others. The defendants insisted that all seven plaintiffs were 
villeins belonging to the manor of Mendelysham in Suffolk. To this 
charge the plaintiffs replied that villeinage could not be objected against 


"Anon. (1440), Year Book (1678-80), 19 Henry VI, Mich. pl. 38 at p. 17. A case 
of trespass given by Rastell, loc. cit., illustrates the new procedure following the statute 
of 9 Henry VI discussed below. The plaintiff replied that he could not be a villein 
because he was a bastard. The clear issue, legitimate or bastard, was referred to the 
cardinal archbishop after proclamation in the chancery for a period of three months. 
In this case the plaintiff was found to be a bastard and recovered damages against the 
lord. 

704 plea of ‘‘adventif”’ called for the examination of status by a jury from the place 
where the person had been lately resident and not by a jury from the country where he 
was born. Holdsworth, vol. III, (4th ed., 1935), at pp. 498-9. 

‘Anon. (1365), Year Book (1678-80), 39 Edw. III, Mich. at p. 36. But the report 
gives us no information on the question whether if found bastard the grandson would 
be able to recover. Probably this would depend on how the land had been acquired 
Since he was a stranger in Lincolnshire he may have purchased the land or acquired it 
by gift. If so the son and grandson would be issue of the bastard and could probably 
inherit. If the grandson died without issue, however, it would be held that the bastard 
had died without issue and this would be true down to the fifth degree. See Rolls 
Sertes Year Books 21-2 Edw. I, at p. 364. 
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them “‘because they are bastards and each of them is a bastard and this 
they are prepared to prove where and when and however the court shall 
decide, and they seek judgment and seisin of the garden and damages.” 
Their opponents joined issue by declaring them legitimate, and ‘‘because 
the cognizance of such a case as this belongs to the ecclesiastical court”’ 
a public proclamation was made in court that all who had an interest 
against the plaintiffs should have recourse to the bishop of Norwich to 


make their exception as the ecclesiastical law required, and the bishop 


of Bath and Wells, chancellor of the lord king, was to make similar 
proclamation every month for three months. Proclamations were made 
on July 1, October 8, and November 9 and then the bishop of Norwich 
was to make an inquiry and inform the justices by his sealed letters three 
weeks before Easter.” Unfortunately we do not know the decision of 
the inquest. If the villeins were found to be bastards, each of the lords 
concerned had lost a serf, for the justices of the fifteenth century were 
declaring that one who had once been declared free in a court of law 
was always free.” 

The case of the seven villeins is also interesting because it illustrates 
a more complicated procedure in cases of bastardy. This new procedure, 
requiring proclamation in the law court and in the chancery, was intro- 
duced by a statute of 9 Henry VI and was the result of the ‘fraudulent 
designs”’ of Eleanor, an illegitimate daughter of the earl of Kent. The 
story of Eleanor appears on the Rolls of Parliament for the year 1431." 
Here we learn that on the Monday before the festival of St. Hilary in 
the ninth year of Henry’s reign, the heirs of Edmund Holland, earl of 
Kent, presented a petition to the house of commons, complaining that 
Kleanor, wife of James, lord Audley, was trying to defraud them of their 
inheritance. We know that it was a goodly inheritance for the young 
earl of Kent, a favourite ward of Henry IV, was the heir of his brother's 
vast estates.» Edmund had married Lucy, youngest daughter of 
Bernabo Visconti, a sister-in-law of duke Gian Galeazzo of Milan, but 


John Cutte and others v. John Knyvet and others (1471), Common Pleas 40, De 
Banco Roll 839, m. 29. I am grateful to Miss Neilson for copying this case from the 
manuscript roll in the Public Record Office and for the use of many of her photostats. 

73]t is hard to see how, after confessing bastardy or being certified bastard by the 
bishop, the plaintiffs could have recovered seisin. One suspects that their object in 
suing was to gain freedom from villein services. 

*Rotuli Parliamentorum (6 vols., London, n.d.; index, 1832), vol. LV, at pp. 375-6. 

Edmund had had a short but brilliant career. He had been wounded at the battle 
of Sluys. In 1407 he was made admiral for the north and west in place of the duke of 
Somerset. At the storming of the castle of Bréhat he was struck in the head and died 
of his wound the following year, 1408. J. H. Wylie, History of England under Henry 
the Fourth (London, 1894), vol. II, p. 103; III, pp. 103-4. 
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the couple had had no children.** When the earl was killed in the 
Hundred Years War his lands were divided among at least nine heirs 
including his sisters, Margaret, duchess of Clarence, and Joan, the much- 
married duchess of York, two nieces and their husbands, a nephew, and 


two grand nephews.” Before these heirs could take possession, however, 
leanor, claiming to be daughter of Edmund by Constance, La Dame 
le Despenser,’* ‘‘upon grete subtilite, ymagined processe, prive labour 
coloured menes and weyes”’ brought a case in court Christian and caus- 
ed herself to be declared legitimate although the petitioners declared 
‘“‘nevere eny espousels wer hadde’’ between her father and mother. This, 
they said, she had done with certain ‘‘subornatz proves and persones of 
hir assent and covyne”’ and by ‘“‘subtilite and wirchyng in ye temporell 
lawe’’ without the knowledge of the true heirs. They asked that from 
that time forward before a case was referred to the bishop, proclamation 
be made in the chancery every month for three months in order that all 
parties who had an interest might make objection as the law of holy 
church required.’* Chapter 11 of the statute of 9 Henry VI was the reply 
to this petition. Henceforth when bastardy was alleged in the course of 
an action, the judge, at the request of any party, sent into the chancery 
a memorandum of the issue, and proclamation was made once every 


Wylie, op. cit., vol. Il, p. 40; Holinshed’s Chronicles (London, 1808), vol. III, 
p. 41; Rot. Parl., vol. 1V, pp. 29, 385. Before her marriage Lucy had been so taken with 
Henry IV as earl of Derby when he visited Milan that when it was proposed that she 
marry someone else she cried and would not let her tiring-maid put on her frock. Wylie, 
vol. IV, p. 128. There was no question of the espousals between Edmund and Luc; 
which were held publicly in 1407 at the new Priory Church of St. Mary Overy in 
Southwark. Jbid., vol. II, p. 40. Lucy is named as the former wife of Edmund on the 
Close Rolls. Cal. Close Rolls, 1422-1429, p. 159; ibid., 1429-1435, p. 22, and on the Fine 
Rolls for 1424 which give an order to the escheator of the county of York to make 
partition into tive equal parts of all lands which Lucy, late wife of Edmund, late earl 
of Kent, held in dower on the day of her death. Cal. Fine Rolls, 1422-1430, p. 81. 

Margaret Holland, widow of the earl of Somerset, had married Thomas of Lan 

caster, the second son of Henry IV. Wylie, vol. IV, pp. 76, 90. Joan was the wife 
of Edmund, duke of York, and then of Sir William Willoughby, lord of Eresby, and 
later of Henry, lord Scrope. At the death of her third husband she became the wile 
of Henry Brouneflete with whom she seems to have had a ‘‘contest of wills."’ Wylie, 
vol. III, p. 284, note 5; Cal. Pat. Rolls, 1416-1422, p. 40; 50 Selden Society Year Book 
1 Henry VI, at p. 100 and Introd, at pp. xxxi-xxxii. For the other plaintiffs see Rot 
Parl., vol. IV, pp. 375-6; Cal. Fine Rolls, 1422-30, p. 81; Cal. Close Rolls, 1422-1429, pp 
158, 167, 169 

‘Constance, sister of the duke of York and widow of the lord le Despenser, evident 
ly lived with Edmund while he was still a ward of the king. Although he was given 
permission to marry whom he would without fine, the petition implies that he never 
married Constance. Rot. Parl., loc. cit.; Wylie, vol. II, p. 39 

Rot. Parl., vol. 1V, pp. 375-6 m. 5. 
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month for three months before a writ was awarded to the bishop to 
certify the bastardy.®° 

One case from the manuscript records of the court of common pleas 
will suffice to illustrate this procedure as it worked in practice. In 
Easter term, 12 Edw. IV, in the county of Wiltshire, Robert Field sought 
against Thomas West, lord La Warre, one messuage with appurtenances 
in Alynton of which Thomas had disseised his father after the first 
crossing to Gascony of Henry, son of king John, of which William had 
been seised in domain and of fee in the time of peace etc., taking esplees 
etc. Thomas, by his attorney, denied the tort and force and said that 
Robert was a bastard and not the heir of William and should have no 
action. Robert replied that he was legitimate, and because cognizance 
belonged to the ecclesiastical court, proclamation was made in the king’s 
court that all who objected to Robert have recourse to the bishop of 
Salisbury to whom a writ of certification was sent, and it was certified 
to T., archbishop of York and chancellor, that a proclamation be made 
in the chancery once a month for three months, and the chancellor certify 
that fifteen days from the festival of St. John the Baptist another similar 
proclamation be made, and the bishop was ordered to make certification 
according to the statute. Day was given, and on that day the parties 
came, and the chancellor certified the justices that three proclamations 
were made in the chancery, namely, on May 20, June 15, and July 4. 
Another proclamation was then made, and Robert asked for a writ to the 
bishop of Salisbury to certify the truth. This writ was granted by the 
court, and the bishop was ordered to say by letters patent and close 
whether Robert was a bastard. He made no reply and was ordered to 
report on the quindene of St. Hilary. The parties came on this day 
once more, and the bishop certified the justices that he had made inquiry 
according to the king’s writ and found that Robert was a bastard as 
Thomas had claimed. ‘Robert therefore took nothing and was in mercy 
for false claim and Thomas was without day.’”*! 

\lthough far from complete, this study of bastardy between Merton 
and the statute of 9 Henry VI illustrates an important phase of the 
relations between church and state in England. In deciding questions 
of legitimacy justices of the common-law courts and bishops of court 
Christian worked in co-operation as well as in rivalry. The cases show 


a gradual increase in the jurisdiction of the king’s courts largely 


9 Henry VI, st. 1, c. 11; Statutes of the Realm, vol. II, at pp. 269-72; W. Clerke, 
The Triall of Bastardie (London, 1594), vol. III, at pp. 29-30. See Rastell, op. cit., 
f. 105 for illustrations of this procedure. 

8\Robert Field v. Thomas West (1472), Easter, 12 Edw. IV, C.P. 40/880 m. 149d. 
See also C.P. 40/842 m. 328. 
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through their appropriation of pleas of “special bastardy.”’ The 
tendency of the justices was to favour the natural son, while they stead- 
fastly refused to bastardize the dead or the minor who could not make 
reply. The cases also show that curious use of bastardy to answer a 
charge of villeinage which may have played a part in reducing the number 
of villeins and in aiding the cause of freedom. Above all, they are 
evidence of the wealth of human interest which is to be found on thi 
plea rolls and in the Year Books of medieval England. 


NoRMA ADAMS 
Mount Holyoke College, 
South Hadley. 





CONCEPTS OF THE NATURE OF BAIL IN ENGLISH AND 
AMERICAN CRIMINAL LAW 


N the course of its development the institution of bail has been differ- 
ently interpreted at the various stages of its application. The concept 
of bail, or surety, as a pledge or possibly hostage—this is the earliest 


point of view—evolves until we are confronted with the idea of the bail 


as a keeper or gaoler, who, in turn, especially in American courts, is 
considered in a different light again, that is, as a party to a contract 
with the connotation of the earlier conceptions of this function well- 
nigh eliminated. It is the purpose of this study to trace these three 
stages which throw light on the question: how did the courts interpret 
the bail, or rather, what was the relation between the bail or surety and 
the court, and between the surety and the principal, that is, the prisoner 
or accused? 

In Anglo-Saxon law, in the operation of the surety system, an indi- 
cation of the nature of the institution is foretold. The idea that the bail 
surety was in the nature of a pledge is the original conception observed. 
Professor Felix Liebermann points out the relation between bail and 
plegiatus by asserting, “Bail is also called pledge.”"! As a matter of fact, 
he regards borg, surety, as derived from a more exacting and stringent 
procedure involving the hostage idea. Bail, which binds a person for a 
responsibility in the future, upon the giving of a promise, to avoid the 
actual transfer of the body of the culprit, is, in fact, a development 
emanating from the institution of hostageship.* But, by the time Anglo- 
Saxon laws are written, the surrender of the body has given way to the 


less drastic practice of verbal agreements, as, for example, the promise 


IF, Liebermann, Die Gesetze der Angelsachsen (Halle, 1903-16), I] Glossar, 285, 
Anklagezustand, 2a; also, ibid., I] Glossar, 332, Biirgschaft, 1b. Additional translations, 
which have been consulted: F. L. Attenborough (ed.), The Laws of the Earliest English 
Kings (Cambridge, 1922); A. J. Robertson (ed.), The Laws of the Kings of England 
from Edmund to Henry I (Cambridge, 1925). 

2Liebermann, Die Gesetze, Il Glossar, 332, Burgschaft, lc. Liebermann in II Glossar, 
131, Getseln, 2, lists an instance in which ‘‘hostage”’ and ‘‘bail’’ are used synonymously. 
See also, II Glossar, 488, Haftung, 17a, where he uses the terms alternativel) The 
Swiss scholar, F. Beyerle (‘Der Ursprung der Biirgschaft. Ein Deutungsversuch vom 
germanischen Rechte her” in 47 Zettschrift der Savigny-Stiftung fiir Rechtsgeschichte 
(Weimar, 1927), at pp. 604, 607) takes exception to this view and regards the pledge 
rather as a trustee to assure to the creditor the production of the debtor when necessary 
to enforce justice. Compensations for injuries and crimes were paid for in those days 
in carefully estimated sums of money. Beyerle’s idea is that the surety acted as a sort 
of buffer between creditor and debtor. The debtor, for the time being, seemed to be 
placed beyond the reach of the creditor because of the existence of the surety, who 


represented, as he puts it, ‘eine schiitzende Treuhand” (at pp. 598, 624) 
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to pay the wergeld, the life price of a man in case of homicide, or pecuni- 
ary compensation for other crimes against the person.* These arrange- 
ments are confirmed by the clasping of hands or by the transfer of a 
symbol, 


The laws contain many references to kindred,‘ friends,® associates;® 
an organized group’ or a lord® as the private pledge or pledges concerned 
in these transactions. The significance of the implications of such a 
situation is seen in the course of events following default. If the accused 
escapes, the surety, or pledge, suffers oppressive consequences. Consti- 
tuting a pledge for an absconder means paying a sum of money, the 
wergeld, which is the then accepted form of restitution for crime, since 
the principal, by his escape, is unable to make the payment.® Or, if the 
surety has undertaken to present the accused for trial, he is held financial- 
ly responsible when the accused has fled, and thus has avoided the 
ordeal.'® As a penalty he has to pay the wergeld of the absconding 
suspect either to the king or to the lord who is entitled to such fines," 
and to make restitution or indemnification to the injured party, the 
plaintiff, as well. 

Liebermann emphasizes the point that the pledge is a substitute for 
a gaol. In his Glossary, under Birgschaft, he writes, “Those without bail 


\ wadia, a wed, something of trifling value, such as a stick, was presented as a 
symbol of pledging, an indication of the assumption of responsibility. Liebermann, Die 
Gesetze, 11 Glossar, 611, Pfand, la; Il Glossar, 332, Birgschaft, lc; Beyerle, op. cit., at 
p. 577; H. D. Hazeltine, Die Geschichte des englischen Pfandrechts (Breslau, 1907) at 
pp. 70-1; J. H. Wigmore, ‘‘The Pledge-Idea: A Study in Comparative Legal ideas’’ 
in 10 Harvard Law Review (1897), at p. 323, n. 2. See, E. de Haas, Antiquities of Batl: 
Origin and Historical Development in Criminal Cases to the Year 1275 (New York, 1940 
ch. I, for a description of the rdle which this symbol plays in the contract for the payment 
of the wergeld, or restitution for crime, a situation in which bail finds its origin. 

‘Aethelberht 23; II] Aethelstan 7, s. 2; I] Eadweard 3; VI Aethelstan 12, s. 2 

‘Hlothhere and Eadric 8, 9; Ine 22, 62; II Aethelstan 7; If Edmund 7, s. 2; III 

Edgar 6; IV Edgar 3; I Aethelred 1; I] Cnut 25, 33; Leges Henrici Primi 76, s. la 
‘Ine 16, 21; Alfred 30, 31. 

II Cnut 20; Leges Henrict Primi 8, s. 2a; Leis Willelme 20, s. 3a; 25 
discussion of this subject, see de Haas op. cit., at pp. 16-24 

‘Ine 22; III Aethelstan 7; IIIf Edmund 7; I Aethelred 1, s. 10; I] Cnut 31. See 
F. W. Maitland ‘‘The Criminal Liability of the Hundred,” in 7 The Law Magazine and 
Review (1882), 4 ser., at p. 367 


For a general 


’Liebermann, Die Gesetze, Il Glossar, 654, Sippe, 26a 

\hid., Il Glossar, 334; Biirgschaft, I4a; thid., II Glossar, 336, Busse, 4b: abid., 
II Glossar, 734, Wergeld, 30m. I Aethelred 1, s.7; II] Aethelred 6, s. 2; II Cnut 30, s. 6 

"The wergeld, which originally constituted ‘‘peace money” (i.e. a payment in lieu 
of a feud) is, in this connexion, to be regarded as a fine R. Bechert, “Die Einleitung 
des Rechtsgangs nach angelsachsischem Recht” in 47 Zettschrift der Savigny-Stiftung 
fur Rechtsgeschichte (Weimar, 1927), at p. 7 
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go to gaol until the ordeal’’;'* again under Birgschaft, ‘Those who lack 
bail, are arrested until judgment’’;'* Prozessualpfand, ‘‘The accused is 
arrested until judgment when neither bail nor property, as security, is 
forthcoming”’;'* Gefdngnis, ‘Those without any form of security, e.g. 
property or bail, are arrested until sentence’’;'’ or under the same caption, 
‘Arrest is avoided by giving a form of security, property or bail, to assure 
future appearance in court.’’'® 


Essentially bail is aimed at guaranteeing the conduct of a third 
person,'’ The true meaning and purpose of this institution is to assure 
the appearance of the accused that he may suffer the consequences of 
his crime; if necessary, to make restitution for his offence.'* 

Whereas in the Anglo-Saxon law the surety assures the appearance of 
the accused at the ordeal or to make wergeld payments if guilty, under 
the Normans the accused is generally pledged to appear in order to wage 


his battle. Although the purpose or procedure for which the accused is 
held changes under the régime of the invaders, the function of the surety 
remains unchanged. He is the pledge who aids procedure in that he 
makes certain the appearance of the participants in the trial.'® 

The duel, like the wergeld contract, calls for sureties to present the 
parties involved before performance is possible. The importance of the 
surety thus persists in the Norman period. With the disappearance of 
wergeld payments*® and the Norman substitution of afflictive punish- 
ment,”! the surety is no longer called upon to make wergeld payments 
when the debtor (offender) defaults. And yet the Norman surety suffers 
financial losses, because he is expected to pay an amercement™ when he 


2 Die Gesetze, 11 Glossar, 334, Biirgschaft, l4a; 11 Glossar, 604, Ordal, 29a; II Cnut 
Leges Henrici Primi 65, s. 5. 
'3Jhid., Il Glossar, 334, Biirgschaft, 138d; I1 Eadweard 3; 3, s. 2 


“Jbhid., IL Glossar, 621, Prozessualpfand, 7; 11 Eadweard 3, s. 2; Leges Henrici 
'vrimt 52, s. le. 
6 Jbid., Il Glossar, 423, Gefangnis, 7 
6Jhid., IL Glossar, 423, Gefangnis, 8. If the accused esc apes, the surety is expe ted 
tind him. Jbid., Il Glossar, 334, Bureschaft, N. 13e; Lets Willelme 3 
Liebermann, Dre Gesetze, II Glossar, 332, Burgschaft, F. 2 
\sJhid., Il Glossar, 332, Bureschaft, 3c, 3d; 11 Eadweard 3; If Edmund 7. 
\“Leges Henrict Primt 52,1; 52, le. 
°F. Pollock and F. W. Maitland, The History of English Law Before the Time of 
Edward I (2nd ed., Cambridge, 1923), vol. I, at p. 39; J. Goebel, Jr., Felony and Mis 
lemeanor (New York, 1937), at p. 413. Liebermann says (Dte Gesetze, I] Glossar, 671, 
Strafe, 20 N) that penal justice (Strafrecht) changed about 1100. 
"The accuser and the accused both presented pledges to appear before the court 
Liebermann, Die Gesetze, Il Glossar, 620, Prozessualpfand, 3, 8,9; Leges Henrict Primi 
7, s. 7; 82, s. 2; II Glossar, 280, Anefang, 5. 
Che displacement of the Anglo-Saxon fixed tariff by the Norman arbitrary mulct 
was under way before the coronation charter of Henry I where he promised to restore 


the ancient scheme’ (Goebel, op. ctt., at p. 384) 
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fails to produce the individual whom he has pledged. Monetary conse- 
quences devolve upon the surety in both the Anglo-Saxon and Norman 
periods when the accused fails in his obligations. 

To release the prisoner was a common procedure, judging from the 
early records, and the sureties into whose care the accused was intrusted 
were at first, as indicated, invariably referred to as pledges. In th 
records” of the twelfth and thirteenth centuries, the surety is referred to 
as a pledge. 


23Ml. M. Bigelow (ed.), Placita Anglo-Normannica. Law Cases from William I t 
Richard I Preserved in Historical Records (1066-1195 London, 1879), at 33, 238-40, 
283-4; W. Illingworth (ed.), Placitorum abbreviatio, etc. (London, 1811), at 13b, 18a 
69-70, 98, 110, 133, 163, 164, 205-6, 214, 217; vol. II, at 45, 160-1, 181, 244; Curia 
Regis Rolls (London, 1922-38), vol. I, at 23, 50-1, 91, 148, 179, 182, 237, 264, 328, 379, 
381, 420, 425, 428, 469-70; vol. II], at 43, 207, 271-2, 313; vol. III, at 145, 297; vol. IV, 
at 37, 82, 147-8, 164, 216, 302; vol. V, at 50, 66, 123, 246-7, 256, 303; vol. VI, at 9, 
26-7, 27, 53, 67, 83, 155, 256, 292, 306, 338-9, 339, 341, 384, 400-1, 401; vol. VII, at 
94-5, 98, 100, 101, 114, 169, 241, 242, 332, 338-9, 340; vol. VII at 10, 207, 276, 381: 
D. M. Stenton (ed.), The Earliest Northamptonshire Assize Rolls, A.D. 1 


F. Palgrave (ed.), Rotult curiae regis, ett London, 1835), vol. I, at 2, 12, 15, 16-17, 


202-1203 (5 
Northamptonshire Record Society Publications. London, Lincoln, 1930), pleas 100, 
797, 861; G. Wrottesley (ed.), Collections for a History of Staffordshire. Curia Regi 
and Assise Rolls ...temp. Richard I and King John (3 William Salt Archaeological 
Society. London, 1882), at 41, 43, 44, 92-3, 94, 97, 100; A. H. Thompson ed.), Nor 
thumberland Pleas From the Curta Regis and Assise Rolls, 1198-1272 (2 Newcastle 
upon Tyne Records Committee Publications. Newcastle upon Tyne, 1922), pleas 14, 
16, 148, 335, 569, 752, 755, 758, 769, 773, 822, 8S23a, 826, 827, 828, 841, 848, 850, 851, 
852, 853, 888; W. Page (ed.), Three Early Assize Rolls for the County of Northumberland 
(88 Surtees Society Publications. Durham, 1891), at 109, 112, 118, 124, 128: D. M 
Stenton (ed.), The Earliest Lincolnshire Assize Rolls, A.D. 1202-1209 (22 The Lincoln- 
shire Record Society. Lincoln, 1926), pleas 545, 546, 555, 562, 571, 57la, 571b, 572 
573, 574, 575, 576, 578b, 581, 582, 586a, SSS8b, 594a, 595, 599, 601, 602, 641a, 642, 649, 
696, 706, 711, 729c, 735a, 746a, 778, 787, 824, 839, 851, 862, 870, 893, 911, 913, 935, 943, 
966a, 982, 1000, 1013, 1045; J. W. Parker (ed.), A Calendar of Lancashire Assize Roll 
(47 Record Society for the Publication of Original Documents relating to Lancashire 
and Cheshire. London 1904), part I, at 64, 68, 70, 71, 72, 82, 84, 85, 88-9, 92, 93, 94, 
95, 99, 105, 113, 115, 115-16, 117, 119; part II, Appendix II, at 267; F. W. Maitland 
ed.), Three Rolls of the King's Court in the Reign of King Richard the First, A.D. 1194 
1195 (14 Publications of the Pipe Roll Society. London, 1891), at 78-9, 84, 89, 104, 
105-6; G. O. Sayles (ed.), Select Cases in the Court of King’s Bench under Edward I 
55, 57, Selden Society Publications. London, 1936, 1938), vol. 55, at 102; vol. 57, at 
26, 64; F. W. Maitland (ed.), Select Pleas of the Crown, A.D. 1200-1225 (1 Selden 
Society Publications. London, 1888), pleas 20, 24, 28, 41, 80, 85, 87, 93, 103, 108, 109, 
126, 135, 143, 146, 164, 188, 190, 192, 202; F. W. Maitland (ed.), Pleas of the Crown 
for the County of Gloucester, 1221 (London, 1884), pleas 3, 71, 116, 122, 124. 179. 221. 
262, 264, 269, 272, 280, 336, 341, 343, 386, 404, 419; D. M. Stenton (ed.), Rolls of 
Justices in Eyre, Being the Rolls of Pleas and Assizes for Lincolnshire 


the 
1218-1219, and 
Worcestershire, 1221 (53 Selden Society Publications. London, 1934), pleas 1107, 1132, 


1153, 1158, 1169, 1206, 1208, 1247, 1251, 1312; G. H. Fowler (ed.), Roll of the Justice 
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The two leading secondary sources of the period are perhaps Glanvill 
and Bracton, Of the particular question under consideration Glanvill,”4 
writing at the end of the twelfth century, says: 


Concerning Criminal Pleas Which Belong To The Crown. 
When, therefore, any one is charged with the King’s death, or with having promoted a 


edition in the Realm or Army, either a certain Accuser appears, or not. 
\ce 


If no certain 
user should appear, but the public voice alone accuses him, then, from the first, 


he accused shall be safely attached, either by proper Pledges, or imprisonment... . 


Should, however, a certain accuser appear in the first instance, he shall be attached by 
Pledges ... to prosecute his Suit. But, if he is unable to adduce any Pledges, it is 
usual to trust to his solemn promise. ... Security having been taken from the Accuser 
to prosecute his Plea, then, the party accused, is, as we have observed, usually attached 


by safe and secure Pledges; or, if he cannot produce any pledges, he shall be cast into 


Prison. 


Bracton in describing these early practices puts it in these terms: 

. and let the defendant first give wager (vadium) to defend himself, 

and next let the appellor give wager (vadium) to derayne... .""° And 
again: ‘“*....let battle be waged between them, and let the accused 
person give bail (vadium) to defend himself and the approver give bail 
vadium) to deraign. 


And if the accused person has not sureties (plegios) 
let the gaol be the surety (plegios) of both. And a day shall be appointed, 


in Eyre at Bedford, 1227 (3 Publications of the Bedfordshire Historical Record Society 
1916), pleas 354, 369, 4438; C. E. H. Chadwyk (ed.), Somersetshire Pleas, Civil and 
Criminal, from the Rolls of the Itinerant Justices (11 Somersetshire Record Society, 
London, 1897), pleas 98, 101, 130, 240, 762, 794, 811, 812, 934, 940, 962, 971, 978, 980, 
989, 1023, 1119, 1140, 1150, 1206, 1207, 1218, 1223, 1237; F. Palgrave, The Rise and 
Progress of the English Commonwealth (7 Collected Historical Works, ed. by R. H. I. 
Palgrave, Cambridge, 1921-22), part II, p. 172 note; T. D. Hardy (ed.), Rotuli de 
oblatis et finibus, 1199-1216 (London, 1835), at 348; F. W. Maitland (ed.), Bracton's 
Note Book (London, 1887), vol. II, at 211-12; J. Tait, “A New Fragment of the Inquest 
of Sheriffs (1170)”’ in 39 English Historical Review (1924), p. 83. For an analysis of the 
cases of pledging to sureties as found in the Rotult Hundredorum (ed. W. Illingworth, 
London, 1812-18), see de Haas, op. cit., at pp. 88-94; in the Pipe Rolls, see ibid., at 
pp. 31-6. 

*4Bk. xiv, ch. 1. See G. E. Woodbine (ed.), Glanvill’s De legibus et consuetudinibus 
regnt Angliae (13 Yale Historical Publications. New Haven, 1932), at pp. 174-5. In 
inother connexion, in dealing with homicide cases, Glanvill writes, ‘‘It should, how- 
ever, be observed, that it is not usual to dismiss upon pledges a person accused of this 
Crime, unless in compliance with the King’s pleasure’”’ (ibid., at p. 177). 

J. Beames, A Translation of Glanville (Legal Classic Series, Washington, D.C., 
1900), at pp. 278-81. 

Lib. 3, fol. l14lb. See G. E. Woodbine (ed.), Bracton's De legibus et consuetudinibus 
ingliae (3 Yale Historical Publications), vol. II], at p. 399. 
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upon which they shall both come armed. . . .”’*7 

Pledging, in essence, in old English law, entails a financial responsi 
bility, the paying of an amercement, upon the non-production of thi 
accused.*5 Stubbs reminds us that, ‘‘So intimate is the connexion of 
judicature with finance . .. that we scarcely need the comments of th 
historians to guide us to the conclusion, that it was mainly for the sak« 


of the profits that justice was administered at all." The Pipe Rolls 


Lib. 3, fol. 158. See Woodbine, op. cit., vol. I], at p. 432. The exact concept 
entailed in the use of the term ‘‘pledge’’ bears some examination. A curious coupling 
of terms is noted in the early records, where vadium is used as synonymous with pledge 
Examples may be found in Placita Anglo-Normannica, op. cit., at 238-40, 284; Placi 
torum abbreviatio, op. cit., at 13b., Rotult Hundredorum, op. cit., 1, at 14b; Pipe Rol 
(12 Henry II), at 10; Three Rolls of the King’s Court Richard I, A.D. 1194-1195, 
op. cit., at 88; Rolls of the Justices in Eyre Lincolnshire, 1218-1219, and Worcester 
shire, 1221, op. cit., at 1162; Rotuli de oblatis 1199-12106, op. cit., at 98; Somer 
shire Pleas, op. cit., pleas 105, 107; Rotuli curiae regis, op. cit., vol. 1, 217; vol 
160-1, 260. Compare reports where the litigation is civil in character, or where 
account does not clearly reveal the criminal character of the case, zdid., vol. I, 6, 

10, 11, 16, 17, 39, 43, 58-9, 68, 72, 131, et Curia Regis Rolls, 1, 50-1, 237, 264, 3 
379, 420, 426; II, 195, 231, 264; III, 84; LIV, 82; V, 303; VI, 155; Close Rolls, 7 
1234, 57; Close Rolls, 1234-1237, 5381; Close Rolls, 1247-1251, 212. In T. D. Hardy 
Rotult litterarum clausarum, 1204-1227 London, 1833-44), (vol. I, 37b: see also, 
for instance, King John orders the sheriff to seize certain citizens in Norwich be 
they had hung approvers there without the assent of the king or his justices 

ire to be placed in the care of vadium and salvos plegt in order that they might 
before the king’s justices at Westminster in October on St. John the Baptist 
G. Neilson, in Trial by Combat (London, 1890), at p. 88, n. 2, refers to tl 
probably the vloves of the parties concerned: The were redeemed by 

plegii’, personal ‘wads’ who stood bail.””. At another place (at p. 37), h 

reads: ‘‘ They then” (after an exchange of gloves as a symbol of plighted faith 
challenge and acceptance) ‘‘found ‘wads’ or pledge that is, neighbours of th 


came bail for their due ippearance on the battle da For a reference ) 


Saxon origins of the Wadta, see H. Brunner, Deutsc/ hiseeschichte (2nd.ed 
1928), vol Il, il p 308 
‘Britton, for instance, at the end of the 
be attached by pledges and make default, 
judgement, for not having him tn court for whon 
cannot den\ being pled 
n (Oxtord, 1865), 
tuttonal History 


tion 127 


n, 1769 


23 Henry II, at 32, 7 ni lI, at 18; 27 Her 


111; 28 Henry I, at 30, 31; 1 Richard I, at 65, 66, S82, 83, 85, 86, 87, SS 
103, 110, 113, 114, 115, 122, 135, 144, 156, 237, 238 
71, 142, 154: 3 Richard I, at 9, 110; 5 Richard | 


207- 26 Henry ILL. at 5, 48, 83, 101, 163, 200, 25 
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and other records of the twelfth and thirteenth centuries* list many 
instances of default with attending consequences, all of which are re- 
stricted to the field of loss of property. Default meant payment of a 
sum of money. The collection of these amercements was as important 
a part of the work of the iter or eyre as the role of applying justice. Few 


The Plactta Anglo-Normannica (op. cit., at 270) for example, quotes this case for 
the year 1165: ‘‘Michael de Spikeswic renders an account of 40 shillings because he 
did not have before the court the man whom he had pledged.’ This is merely a state 
ment of the amercement in case of a default. Entries which give an account of the 
5 case in full frequently terminate with the statement that the defaulting parties are in 
mercy, as in this instance from The Earliest Lincolnshire Assize Rolls, A.D. 1202-1209 
op. cit., at 562): ‘‘Simon son of Alan was drowned at Anderby, and Alan of Anderby 
was attached for it through Geoffrey his brother. He has not come nor essoined himself, 
ind therefore, he and Geoffrey his pledge are in mercy.’’ Additional references are in 
The Earliest Northamptonshire Asstze Rolls, A.D. 1202-1203, op.cit., pleas 68, 90; 
C. Kerry (ed.), Gleanings from the Assize Rolls for Derbyshire (18 Derbyshire Archaeo 








L, logical and Natural History Society Journal, London, 1896), at 111-12, 113, 115; 
e W. M. Palmer (ed.), The Assizes Held at Cambridge, A.D. 1260 (Linton, 1930), at 1, 5, 
', 9-10, 11, 12, 14, 15, 16, 17, 27, 40-1, 42, 44; Pleas of the Crown for . . . Gloucester, 1221, 
., »p. ctt., pleas 3, 45, 71, 124, 219, 269, 419; Select Pleas of the Crown, A.D. 1200-1225, 
p. cit., pleas 16, 34, 43, 134, 159; Somersetshtre Pleas, op. cit., pleas 745, 765; Rodis of the 
Justices in Eyre... Lincolnshire 1218-1219 and Worcestershire 1221 op. cit., pleas 1132, 
1153, 1158, 1169, 1251, 1312; Bracton’s Note Book, op. ctt., 111, plea 1961; Rolls of the Ju 
9 ticesin Eyre... Bedford, 1227, op. cit., pleas 419, 421, 437, 447,471; Three Early Asstz 
< Rolls for ... Northumberland, op. cit., at 109, 112, 118, 124, 128, 380, 387, 391; Nor 
Ml thumberland Pleas . . . 1198-1272, op. cit., pleas 569, 755, 773, 826, 828, 841, 848, 850, 
S51, 852, 853; Collections for a History of Staffordshire, op. cit., at 41, 42, 63, 64, 65, 
04, 97, 99, 100; Placttorum abbreviatio, op. cit., at 15a, 18a; Three Rolls of the King's 
. Court... Richard the First, A.D. 1194-1195, op. cit., at 77-9, 84, 88, 89, 104, 105-6; 
m Rotult Hundredorum, op. cit., Il, at llla; Rotult de oblatis, op. cit., at 413; Rotult 
24 urtae regis, op. cit., 1, at 6, 98, 110, 133, 163, 164, 168, 170, 173, 174, 179, 180, 183, 
217, 218, 219; II, at 45, 98; Curta Regis Rolls, op. cit., II, at 126, IV, at 223, 231 
In some of these records, the report, in describing the effect of a default, reads that the 
n sureties are placed at the mercy of the court. This mercy, the Lancashire assize rolls 
ts well as the reports of the Eyre of Kent declare to be an amercement imposed on the 
' sureties by the court (Calendar of Lancashire Assize Rolls, op. ctt., part I, at 67-8; 
F. W. Maitland, L. W. V. Vernon-Harcourt, W. C. Bolland (eds.), Eyre of Kent, 6-; 
Edward II, 1313-1314 (24 Selden Society Publications, London, 1910), vol. I, at 7 
Professor B. H. Putnam quotes a case from the assize rolls in which the amount to be 
paid immediately follows the case involving default and an attending provision to the 
, ettect that the deficient parties are ‘in mercy” (B. H. Putnam (ed.), Kent Keeper 
Peace, 1316-1317 (13 Kent Archaeological Society, Records Branch, Kent Record 
\shford, 1933), at 103; Gaol Delivery Roll, 27.76 (B 20 here is sometimes, at the 
end of a roll, a list of the amercements imposed. In the Staffordshire assize roll 
xample, it is possible to find a list of amercements which tie up with the preceding 
“ lefault cases (Collections for a History of Staffordshire, op. cit., at 68, 64, 65, 99, 100 
ini LO The Rotuli curtae regis (op. cit., vol. 1, at 168, 170, 173, 179, 180, 183, 218, 219 
s 


is well, contain lists of amercements, with references to money forfeited by pledge 


vho did not have the prin ipals before the justices for dispo tion ol int 
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were able to pay cash and therefore the payment of the debt was spreac 


over a number of vears. 
Whereas it may be said that the courts looked upon the surety 


performing, at the beginning, the function of pledge, or hostage,** it was 


as 


find himself unable to pay the amercement imposed upon him 
muutlawed (Calendar of the Close Rolls, 136g 


be ny 
Che principal 


danger ott 


377 at 99-100; thid., 1385-1389, at 85). 


; , @ 


1318-1323, at 6; thid., 1323-1327, 


ourse, Outlawed 
at 650; ibid., 1354-1360, at 20; 1b1d 


at 537; thid., 1341-1343 
from the thirteenth centur 


‘ surety” in the statutes 


oasa 
h (1267), c. xxvii: ‘‘let to bail, or 


See the Statute of Marlboroug 
sureties), to whom he was let to bail, have him before our 


good and sufficient Mainprise, 
1433), c. 10; 23 Hen. VI (1445), 
1580-81), c. 2, s.6; 31 Chas 


} 
tne 


-d. III (1363-64), st. 2, s. 1: “‘by 

n, Bail or other Surety *. also, 11 Hen. VI 

ind 35 Hen. VIII (1542-43), c. 26, s. 30; 23 Eliz. 
2,s.3; 11-12 Vict. (1848), c. 42, s. 23. 

ly English law there is some reference to the pledge as a hostage, so that one 

1 to attribute to the term ‘‘pledge’’ some connotation savouring of hostage 

ises dating from the end of the thirteenth century the sureties are repeated] 


pro corpore. Rotult Parliamentorum (London, 1767), vol. I, at 98a 
srooke, La Graunde Abridgement (London, 1568), Mainprise 51; Yea 
II (19 Selden Society Publications. London, 1904), at 36, n. 3; Ye 
III (Rolls Series, London, 1901), plea 6, at 23; Year Book, tbid., plea 48 
Livre des assises et Pleas del’ Corone (London, 1679), c. 17, plea 1. Cf. Year 
Ed. III (Rolls Series, London, 1908), plea 16, at 526; J. Cowell, A Lax 
London, 1708), Mainprise; Placttorum abbreviatio, op. cit., at 225b, 298a, 
e Rolls, 1272-1279, at 341; thid., 1279-1288, at 11, 91, 99, 104, 
1377, at 495, 533, 555; tbid., 1381-1385, at 603; thid., 1389-1392, 
1392-13906, at 33; thid., 1399-1402, at 529; thid., 1405-1409, at 511; 
op. cit., vol. I, at 166-7; Bockenham 
‘... but when 


, 


, 


Kine’s Bench... Edward I, 

1 Lev., K.B. 106 (83 E.R. 321 sracton describes it thus: 
thus appealed one person for one act . the person appealed for 

the battle is waged, unle 


body. ee rs Fol. 139 Set 


ot forthwith to be dismissed upon sureties before 


and then by bail, that is body for 

Il, at 391 Fleta would lead one to suppose that the 
De Plagis et Plagatis” is recorde 
« Gt 83 prim 


ace 
cu.. 

iult were grave. In the chapter 
failure of the accused to appear: 


nts following the 
bono et malo, vel per corpus suum defend 


e€ posuerit de 
et forte manucapt it per fide dignos, et ad diem sibi datum 
tenendi donec appellatus venerit vel 
taken and held until the accused 


k, 21 Ed. III (London, 1679), 


sheriff inquires whether 


int Manucaptore 
a). The sureties are 
outlawed Ser ilso, Year Bo 


ties are ordered to be taken until the 


id) 


been unabl to keep his in court because of death. ‘The sureties 
trom their obligation when the truth of this fact has been ascertaine 
onsequences appear in one case, where the sureties were submitted to the 


ld have been meted out to the defendant, had he been available 


recorded as having said, ‘‘ The defendant was asked for, but 
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claimed by them that the position of the accused was one of custody. 


Beyerle reminds us that even in Hammurabi’s time this view was taken 
of the principal. ‘‘A source from the time of Hammurabi designates the 
surety as the one on whose mercy the debtor's life depends.” The 
compiler of L’Ancienne Coutume de Normandie* aptly refers to the surety 
is “‘le vifve prison,”’ the living prison. The accused was considered as 
being held by the sureties in lieu of a prison of stone and mortar.*’ As 
i matter of fact this idea was so universally held that the courts, upon 
occasion, spoke of the prison as a pledge. In the Select Pleas of the Crown, 
A.D, 1200-1225,** we read in plea 197 wherein certain members were not 


released, “[Robert’s] pledges, Alan of Waville and Stephen of the Strand. 


he had fled from mainprise and defaulted, etc. And the sureties for him were taken to 
prison” (‘‘Et ses mainpernors pur luy agarde al prison” ( Year Book, 2 Hen. IV (London, 
1679), at 6, pl. 22). Alnthony] Fitzherbert (La Graunde Abridgement (London, 1577), 
Mainprise 12) refers to 33 Ed. III, an unprinted Year Book case, in which Sharshulle J. 
not ‘‘Scharde,”’ to whom Fitzherbert inaccurately attributes the statement, as Scharde- 
lowe J. died in 18 Ed. III), in discussing the difference between bail and mainprise, 
touched upon the question of default: ‘the difference between bail and mainprise is 
hat bail is a traditur in baliuam in which case they are his guardians and if they let 
him escape they are responsible for the escape. And for that they shall be hanged.” 
Of the last words of the quotation, Coke says ‘‘And where it is said there (33 Ed. III), 
et per quosdam tls ferra pende, it was spoken but im terrorem, and thereupon a quere is 
"" (The Fourth Part of the Institutes (London, 1809), at 178. So also, 
Kk. Crompton, L’Office et auctoritie de justices de peace (London, 1587), b. p. 157a, and 
O. W. Holmes, Jr., The Common Law (Boston, 1881), at pp. 249, 250. Matthew Hale 
holds that corpus pro corpore was not at any time more than a fiction (The History of 
the Pleas of the Crown (London, 1778), II, at p. 125). Pollock and Maitland are inclined 
) suggest that corpus pro corpore had a real meaning: ‘‘English, Norman and French 


made of it.... 


radition seem all to point to an ancient and extremely rigorous form of suretyship or 
hostageship which would have rendered the surety liable to suffer the punishment that 
was hanging over the head of the released prisoner’’ (op. c#t., Il, at p. 589). J. W. 
Jeudwine concurs in this interpretation (Tort, Crime, and Police in Mediaeval Britain 
London, 1917) at p. 137). It is not clear from the statement (33 Ed. III) whether 
the sureties were to be hanged because that was the universal punishment for failing 
to produce the accused, or whether they were to be hanged because in this particular 
ise the accused would have suffered such a punishment. All other references (and 
they are many) to default in the Year Books indicate that the defaulting sureties were 
treated much more leniently than the account in the time of Edward III or Henry IV 
would lead us to surmise. They were repeatedly declared to be in the mercy of the 
surt and were generally subject only to an amercement 
“Op. cit., at p. 603. 
*®W. L. de Gruchy (ed.), ch. Ixviii, at p. 163. 
**Man vertraute ihn (den Schuldner) der Obhut eines Dritten a: 
Kechtstag zu stellen hatte’ Beyerle, op. cit., at p. 622 
‘F. W. Maitland (ed.), op. c#t., vol. I, at p. 182. Cf. Pleas 198, 
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Thomas's pledge, the Fleet gaol . . . Eustace’s pledge, the Fleet gaol.’"** 
Even Glanvill, as early as the twelfth century, speaks of the accused as 
safely attached ‘“‘either by proper pledges, or imprisonement,’’*’ the 
living prison being considered as safe a custodian as a prison itself. 

In the statement of the courts that the defendant was considered in 
custody, whether he was actually in prison or released into the care or 
supervision of sureties, a change of emphasis may be observed. The 
concept of keeper appears. The position of the bail is like that of the 
officer in charge of a gaol, in that he guards the defendant until the 
appointed day when his presence in court is required.“ This duty to 
produce the body of the principal becomes the salient function of the 
surety and thus the features of the pledge idea of suretyship are merged 
with those of the function of keeper or gaoler. 

Being made a prisoner in the process of being bailed is recorded in 
the frequent accounts of sureties who are said to have taken the principal 
“in custody.’’* For example, in the Rotuli de oblatis et finibus,* a certain 


Cecilia de Ditton is recorded as giving ‘‘one mark to her lord the king 


so that she and her men, having been called concerning the death of 
Martin the deceased, shall be held in custody of freemen .. . and upon 
the holding of an inquest, it shall be determined whether they are guilty 
or not.”” The Rotuli litterarum clausarum, among other records, give 
evidence that the court viewed the sureties as gaolers. In the account 


“Other examples are found in the Curta Regis Rolls (Rolls series), vol. I], at 28; 
Pleas of the Crown .. . Gloucester, 1221, op. ctt., plea 73. Even Bracton writes “‘if the 
accused person has not sureties (plegios), let the gaol be the surety... ."’ (f. 153 
Cf. Year Book, 30-31 Ed. I (Rolls Series, London, 1863), at 503; Year Book, 9 Hen. V1 
London, 1679), plea 32, at 29. 

“Book XIV, c. 1 (Woodbine's edn., op. cit., at pp. 174-5 

“For example, in a case of trespass involving arson ( Year Book, 14 Ed. III (Rolls 
Series, London, 1888), plea 51, at 330 (1340) ), a certain Margery ‘‘was mainprised by 
the mainpernors aforesaid, who mainprised her to have her body before the King at the 
term aforesaid, etc.’’ Cf. the reference to a case in Year Book 32 Ed. III (Fitzherbert, 
op. ctt., Mainprise 23), where, in determining the feudal status of a certain ‘‘W", the 
latter appears before the justices of the bench ‘in the custody of his sureties."’ The 
sureties are then discharged, since ‘‘their charge was only to have him here now. Fe 
Another unprinted case (Year Book, 36 Ed. III) referred to by Fitzherbert (op. cit., 
Mainprise 13) and by N. Statham (Abridgment of the Law (trans. by M. C. Klingel 
smith, Boston, 1915), Mainprise 11) emphasized the fact that the sureties may imprison 
the principal entrusted to them gut, of course, the court reminds us that he is not 
literally in custody ( Year Book, 9 Ed. IV (London, 1680), at 2, pl. 4; R. Brooke, op. ctt 
Mainprise 42; cf. Year Book, 7 Hen. VI (London, 1679), at 41-2, pl. 15 

‘The sureties are occasionally knights (milites Rotuli de oblatis et finibus, op. cit., 
at 221; T. Madox, op. cit., vol. I, at p. 494; Rotuli litterarum clausarum, op. cit., vol. |, 
it 74b.; Rotuli parliamentorum, vol. 1, at 127b, 132b, 449a 


\t 250. Cf. thid., at 263, 415, 416, 548; Madox, op. cit., vol. 1, at p. 493 
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for 1212, in a case“ in which a mother lodges charges for the death of 
her son, the king orders several to be committed to the custody of a 
surety who is ordered to produce them for trial.“ Such phraseology is 
frequent in Pipe Roll** reports, where the amounts are listed which were 
paid in order that one held for the death of another might be placed in 
the custody of lawful men to stand to right (justice) at the first assize 
upon the coming of the justices to those parts.*” 


* * *” 


It is possible to trace this concept, the absolute power of the surety, 
as gaoler, into more modern times. The judges in the Year Book accounts 
of trials reveal their attitude toward the institution of bail by such 
expressions as these: ‘‘As it seems to me that he who is all the time under 
bail, the law adjudges him in prison. . . .’’; ** or, in referring to a bailed 


defendant, Newton J. notes, ‘‘for he will be adjudged in custody all the 


time,’’*® and Portington J., in the same case, parenthetically, “the law 
adjudges him all the time in custody.’’ Paston J. states that “the law 
considers him all the time in prison, and as well he is in custody when 
he was committed to bail, and so the law seems agreed.’*" In another 
Year Book case is a note by Fineux C.J., in which he observes that the 
pledges, who receive che accused (one held on suspicion of felony) in 


custody, ‘‘are obliged for his appearance, their body for his body, and 
besides forfeit a certain sum of money to the King’’*! in case of default. 


Other cases of even more recent date may be cited to prove that the 


“Vol. 1, at 120b; zdtd., at 206a. 
®Cf. chid., 191b, where the custody idea is intimated, although the term itself is 


not used. 

Madox, op. cit., vol. I, at p. 495. 

“\ fifteenth century case, which emphasizes the custody idea reads: ‘To the Mayor 
of the City of London. Order by mainprise of John Torell merchant of Bolonia, John 
Victor and Thomas Andrewe Lambestyske to deliver Anthony Mauyne and Alman 
Mauyne his brother, Lumbards, to the custody of the said mainpernors until 28 No 
vember, to be delivered again at that day to the Mayor is John Torell and the 
others have mainperned in chancery, undertaking under pain of losing all their goods 
ind chattels, to keep the prisoners in custody until the aforesaid day, and then deliver 
them again to the Mayor’ (Calendar of the Close Rolls, 1402-1405, at 5-6 

‘SVear Book, 4 Hen. VI (London, 1679), at 8, pl. 21 (per Babington | One is 
tempted to draw upon a civil case (“‘accompt’’), reported in Vear Book, 11 Hen. VI 
London, 1679), at 31, pl. 18, for a similar expression. In allowing a defendant ‘‘to tind 
bail to keep his day the next term,” the court states ‘‘for now he will be accounted in 
wrison.”” See also Year Book, 32 Hen. VI (London, 1679), at 4, pl. 3 

"Year Book, 22 Hen. VI (London, 1679), at 46, pl. 34. 

Year Book, 22 Hen. VI (London, 1679), at 59, pl. 138. 

‘Year Books, Edward V, Richard III, Henry VII and VIII (London, 1679), 2 

Henry VII, at 20, pl. 3. 
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power of the bail surety over the defendant was that of the gaoler over 
a prisoner. ‘The bail have their principal always upon a string, and may 
pull the string whenever they please, and render him in their own dis- 
charge; they may take him up even upon a Sunday,” and confine him 
until the next day, and then render him. . . .""*—so reads an eighteenth 
century case. Lord Kenyon puts it this way—‘The bail had a right to 
surrender the defendant. They were his bail, and whether with or with- 
out his consent was immaterial; they had still the right, and they told 
him they were come for the purpose of surrendering him”’ ;** and Coleridge 
J.—‘[The admitting to bail is only a change of custody].... The bail 
might have retaken him and sent him back to prison at any time.’ In 
another version of the same case Coleridge J. said, “. . . by being bailed, 
{he} was merely put into the hands of persons who might at any time 
have replaced him in gaol... .," a view in which Lord Campbell C.J. 
and Wightman J. concurred.” 


American and Canadian courts have shared in this attitude and it 
has found expression in dicta and decisions*®® where the English phrase- 


ology itself is adopted in describing the legal attitude toward the nature 
of the bail. 


*See Brookes v. Warren (1779), 2 W. Bl. 1273, where this was modified so as not to 
include Sunday. 

34 non (1704), 6 Mod. Rep. 231 (87 E.R. 982). M. Bacon, in compiling his A Neu 
Abridgment of the Law (5th ed., London, 1786), claims that a man’s bail are the ‘‘Gaolers 
of his own choosing” (vol. I, at p. 231). 

“R.v. Butcher and others, (1792) Pea. 226; (170 E.R. 138 

% Foxall v. Barnett, (1853) 23 L.J.Q.B. 7, at p. 8. 

% Foxall v. Barnett, (1853), 2 El. & BI. 928, at p. 932; (118 E.R. 1014, at p. 1015). 

‘Tbhid., at pp. 931-2; (Jbid., at pp. 1015-1016). See also Cripps v. Hartnoll, (1863) 
B. & S. 414; 32 L.J.Q.B. 381 (Ex.Ch.). 

**By the recognizance the principal is, in the theory of the law, committed to the 
custody of the sureties as to jatlors of his own choosing, not that he is, in point of fact... 
subjected or can be subjected by them to constant imprisonment; but he is so placed 
in their power that they may at any time arrest him upon the recognizance and surrender 
him to the court, and, to the extent necessary to accomplish this, may restrain him of 
his liberty”’ (Italics not in original), Reese v. U.S., (1869) 9 Wall. 13, at p. 21. See also 
In re Von de Ahe, (1898) 85 F. 959; R. v. Lepicki, 44 C.C.C. 263; [1925] 4 D.L.R. 170. 
‘When bail is given, the principal is regarded as delivered to the custody of his surettes. 
(heir dominion is a continuance of the original imprisonment. Whenever they choose 
to do so, they may seize him and deliver him up in their discharge; and if that cannot 
be done at once, they may imprison him until it can be done. They may exercise their 
rights in person or by agent. They may pursue him into another state; may arrest 
him on the Sabbath; and, if necessary, may break and enter his house for that purpose” 
(Italics not in original). Taylor v. Taintor, (1872) 16 Wall. 366, at p. 371. “‘But bail 
is custody and he is constructively in gaol; and he has the same right to be released from 
his custody as he would have to be released from an imprisonment” R. v. Cameron, 


(1897) 1 C.C.C. 169, at p. 170. ‘‘While the giving of bail as a general rule restores the 
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Thus far all cases have stressed the point that the accused bears a 
personal relationship to his sureties. He is bailed into the custody of 
relatives or friends who are expected to exercise careful supervision over 
their charge and, should they be apprehensive that for some reason they 
might be forced to relax their vigilance, unable to assume the full re- 
sponsibility of their trust, they have the power to apprehend and return 
the defendant to the jurisdiction of the court.*® This may be said to be 
the prevailing view in England and Canada to this day. A contract 
on the part of the accused to indemnify the bail is illegal;*! and any 
attempt to engage the services of a corporation to act as surety is con- 
sidered against public policy.” In fact, the surety becomes criminally 


accused to his freedom, technically he is considered as having been delivered into the 
custody of his sureties.” County of Los Angeles v. Maga, (1929) 97 Cal. App. 688, at 
p. 690; also U.S. v. Clatterbuck, (1939) 26 F. Supp. 300. ‘‘... the sureties are quasi 
jailers...."" Ewing v. U.S., (1917) 240 F. 241, at p. 252. ‘‘...the sureties have 
control and custody of the principal and are bound for his appearance to answer the 
charge, until they relieve themselves ... by surrendering him to the court, or to the 
jailer.” Miller, et al. v. Commonwealth, (1921) 192 Ky. 709, at p. 711. 

oe" |. the surety may relieve himself of the obligation by surrendering the prisoner 
to the custody of the court.” Western Surety Co. v. U.S., (1934) 72 F.2d 457, at p. 460. 

®°For a discussion see, E. N. Armour, ‘‘Bail in Criminal Cases”’ in [1927] 1 D.L.R., 
at pp. 609 ff.; rewritten and revised in Annotations Consolidated from Dominion Lax 
Reports (Toronto, 1928), at pp. 139ff. 

*\ Herman v. Jeuchner, (1885) 15 Q.B.D. 561; 54 L.J.Q.B. 340 (overruling on this 
point Wilson v. Strugnell, (1881) 7 Q.B.D. 548). In an Irish case, involving sheep-steal- 
ing, bail was refused because of the possibility of a conspiracy to indemnify the sureties. 
Lefroy C.J. said ‘‘The circumstance of so large a number of persons being implicated 
in this conspiracy satisfies me that no amount of bail could insure their appearing to 
take their trial, because the very bail might be indemnified by a subscription raised to 
defray their liability.” R. v. Gallagher, (1857) 7 Ir. C.L.R. 19, at p. 22. Cf. Crampton 
J. to the same effect. (See R. v. Dantel Gallagher and others, where bail was granted 
in this case, since no indictment of conspiracy had been preferred against the prisoners 

1858) 8 Ir. C.L.R. 93). An American case illustrates a similar view. In U.S. v. 
Simmons ( (1891) 47 Fed. 575, at p. 577), bail was refused on the ground that ‘“‘when 
persons offering themselves as bail have entered into a contract of indemnity with the 
accused, they have endeavoured to relieve themselves of responsibility for him.”’ 
\lthough such a contract is legally unenforceable, yet ‘‘they have made themselves 
parties to such a contract, they stand before the court relying on [it], and . . . they have 


. where 
bail is given... there is no contract on the part of the person bailed to indemnify the 


person who became bail for him.’ Cripps v. Hartnoll, (1863) 4 B. & S. 414, at p. 418. 
See also S. Williston and G. J. Thompson, A Treatise on the Law of Contracts (rev. ed., 
New York, 1936-38), vol. VI, at s. 1717. 

"Consolidated Exploration and Finance Co. v. Musgrave, [1900] 1 Ch. 37; 69 L.]J. 
Ch. 11. Cf. American recognition of professional bondsmen in People v. Dellamura 
et al., (1941) 28 N.Y. Supp. 2d 584; U.S. v. La Vine, (1939) 28 F. Supp. 113; Me 
Donough v. Goodcell, (1939) 13 Cal. 2d 741. 


disclosed an intention to avoid any pecuniary loss on their part... . 
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liable should he accept indemnification.™ 


American courts have indicated another possible concept of the bail 
or surety. It is suggested ® that he is a party to a contract and every 
emphasis in this direction would tend to minimize the personal relation- 
ship which the English courts stress. ‘‘A bail bond is a contract between 


the government, on the one side, and the principal and surety, on the 
other.’’® 


Modern law in America seems to look upon the relationship between 
the court and surety with regard to the defendant in a much more im- 
personal way. The obligations of the sureties are determined solely by 
the provisions of their contract.® The most striking statement of this 
view is made by Holmes J., in Leary, Administratrix of Leary v. United 
States." Here the learned judge renders a decision to enforce an express 


agreement by the accused to indemnify the bail. ‘The distinction between 
batl and suretyship is pretty nearly forgotten. The interest to produce the 
body of the principal in court is impersonal and wholly pecuniary. If, 
as in this case, the bond was for $40,000, that sum was the measure of 


8R.v. Porter, (1910) 1 K.B. 369; 79 L.J.K.B. 241. Cf. R. E. Ross, Russell on Crime 
“th ed., London, 1936), vol. II, at pp. 1073, 1449; F. Pollock, The Principles of Contract 
Lith ed. by P. H. Wintield, London, 1942), at p. 308 
‘In Reese v. U.S., (1869) 0 Wall. 13, the surety is referred to as a jailor, but there 
is also a suggestion that he is a party to a contract (at p. 21). 
®Joelson v. U.S., (1923) 287 F. 106, at p. 108. Cf. Miller et al. v. Commonwealth, 
1921) 192 Ky. 709, at p. 711; Ewing v. U.S., (1917) 240 F. 241; U.S. v. Smith, (1933 
3 F. Supp. 498; La Grotia v. U.S., (1935) 77 F. 2d 673; U.S. v. Luther, (1936) 13 F 
Supp. 126. ‘Upon default of the principal the amount of the bond becomes a debt 
ibsolutely owing by the sureties to the United States.” U.S. v. Reed et al., (1941 
117 F. 2d 808, at p. 809; also U.S. v. Libichian et al 1940) 113 F. 2d 368: Heine v 
U'.S., (1943) 135 F. 2d 914 


Fludson v. The State, (1893) 91 Ga. 553. In states where bail is regulated by 


statute, negotiations of indemnity have been upheld (Essig v. Turner, (1910) 60 Wash 
175, at p. 177); and there are cases upholding such agreements apart from statute 
Williston and Thompson, op. cit., at p. 4856 Cf. U.S. v. Lee, (1909) 170 F. 613, 
at p. 614. “When indemnitors are not acting in good faith, and their purpose is to 
substitute the recognizance and the indemnity for the person of the accused and thereby 
enable him to flee from justice, the court or committing magistrate should not accept 
the recognizance.” 

1912) 224 U.S. 567. For contracts to indemnify bail which have been upheld, 
see, for example, Stimpson v. Robert, (1866) 35 Ga. 180 (especially at p. 183); Carr v 
Davis, (1908) 64 W. Va. 522 (especially at pp. 523, 526, 528, per Brannon J., who con 
siders the argument that the bond is void as against public policy but refuses to adopt 
such a rule. Robinson J., dissenting, emphasizes that bail is a matter of confidence and 


personal relationship and should not be a matter of contract or commercialism (at 
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the interest on anybody's part, and it did not matter to the Government 
what person ultimately felt the loss so long as it had the obligation it was 
content to take.’’® 


The fact that, in the United States, by statute the defendant may 
generally make a deposit of cash has led the courts to emphasize the 
point that the fear of pecuniary loss alone will secure the appearance of 
the accused.® 

In England, where the personal relationship is so strongly entrenched 
in the legal mind, only one case touches upon the possible view that 
might be taken concerning the nature of bail, namely, as merely a party 
toacontract. And the English reluctance to deviate from the traditional 


view may be gathered from the remarks of Lord Alverstone C.J., in 
Rex v. Porter: 


It is to the interest of the public that criminals should be brought to justice, and, 
therefore, that it should be made as difficult as possible for a criminal to abscond; 
and for many years it has been held that not only are bail responsible on their recog- 
nizance for the due appearance of the person charged, but that, if it comes to their 
knowledge that he is about to abscond, they should at once inform the police of the 
fact. It has been suggested to us that the more modern view of bail ts that it is a mere contract 
of suretyship, and that an agreement to indemnify bail, therefore, does not involve any 
illegality. If that were so, as soon as the bail had got his indemnity, he would have no 
interest whatever in seeing that the accused person was forthcoming to take his trial, 


and it is obvious that criminals, particularly if possessed of means, would very frequent- 
ly abscond from justice.7° 


The insistence of the English and Canadian courts today clearly 
demonstrates, therefore, that the surety must in all cases represent a 
personal relationship to the accused. He is still quite literally a pledge 
or gaoler, known to the accused, and prepared to act as his custodian. 
No professional bondsman or bonding corporation may perform the 
function of bail. In the United States, on the other hand, this relation- 
ship has been permitted to become much more impersonal. The pledge 


p. 535) ). For the legality of contracts made by third parties to indemnify a surety 
upon a recognizance, see Holmes v. Knights, (1839) 10 N.H. 175; Anderson v. Spence, 
(1880) 72 Ind. 315; Moloney v. Nelson, (1899) 158 N.Y. 351. 

*At pp. 575-6 (Italics notin original). For the transitionary point of view from the 
idea of bail as an ‘‘extension of the boundaries of the jail’’ to the treating of bail ‘‘as a 
contract rather than purely a fictionary wall’’ see Ex parte Marrin (1908), 164 F. 631, 
at p. 635. 

®*%See Parker C. J., in Moloney v. Nelson, supra, at p. 355. 21 Columbia Law Review 
(1921), at p. 593. ‘‘In the absence of statutory provision, cash bail may not be accepted 
in lieu of a bail bond.” Paton v. Teeter, (1940) 37 Cal. App. 2d 477, at p. 479. 

Op. cit., at p. 573 (Italics not in the original). 





400 THE UNIVERSITY OF Toronto Law JOURNAL 


and gaoler concepts, although frequently repeated in contemporary 
cases, are gradually being supplanted by the idea that the bail bond is, 
in the last analysis, a contract, and the interest of the court confines 
itself to the meeting of this obligation. 


ELSA DE HAAS 
Brooklyn College, 


New York. 





A BIBLIOGRAPHY OF THE PRINTED RECORDS OF THE 
JUSTICES OF THE PEACE FOR COUNTIES 


HE accompanying list of the records of the county justices of the 
peace, as its title indicates, contains only those records which are 


in print, including records of various activities of the justices of the 


peace both in and out of session. While the list purports to be complete, 
there is every possibility that some publications have been overlooked. 
If any such omissions are reported to the compiler an additional list may 
be published should the material warrantit. A supplementary list adds 
the records whose publication is under way or contemplated. The hazards 
of war-time correspondence with England may have been responsible for 
the omission of some of the latter, although every effort has been made 
to discover them. 

The value of the records of the justices of the peace for certain types 
of historical and legal studies is attested by their use by legal histo- 
rians, local historians, and economic historians and by the interest 
which various local societies have taken in the publication of the records 
for their counties. Although references to the published records, except 
those recently issued, may be found in the bibliographies for special 
periods of English history, a list such as this one has numerous advan- 
tages. All the available records of the justices of the peace are brought 
together by themselves. Thus the amount and the extent of this type 
of material is readily obvious to anyone wishing to use it. In addition, 
the geographical and, perhaps more important, the chronological distri- 
bution of the printed records are at once apparent. It is to be hoped that 
the gaps in this list may stimulate the search for other records and the 
publication of those known to be extant, when such publication is again 
pe ssible. 

While, without doubt, chance has played a large part in the preserva- 
tion of these records and the interests of local societies and of their 
editors have in many cases determined which ones should be printed, 
the distribution, both geographical and chronological, of these records 
is interesting from several points of view. Twenty-nine of the forty 
counties of England are represented. The eleven for which no records 
have been printed include, not unnaturally, the border counties of Here- 
ford, Cumberland, Westmorland, Northumberland, and Durham, also 
Monmouth which became an English county comparatively late, and 
more surprisingly Cornwall, Dorset, Sussex, Berkshire, and Huntingdon. 
Of greater significance is the chronological distribution of these records. 
It will be noted that records for the fourteenth century are comparatively 
numerous as are those for the seventeenth century and to a lesser degree 
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the eighteenth and nineteenth centuries, while records for the fifteenth 
century are almost non-existent. Undoubtedly in some counties for 
which there have been preserved almost complete sets of records for the 
seventeenth and succeeding centuries, the local societies have in mind 
the completion of the series when time and funds permit; in others, the 
selection may have been influenced by the great interest which exists in 
material for the Stuart period. Professor B. H. Putnam in her volume 
on the medieval justices of the peace! which, it should be noted, contains 
the larger proportion of the medieval records in this list, has shown that 
the migrations of the court of king’s bench were responsible for the 
preservation of nearly all the extant medieval records. These with one 
exception have been found not in local archives but among the records 
of the central government. The counties for which there are no medieval 
records are the counties to which the king’s bench did not go. The 
amazing paucity of records for the fifteenth century is thus explained 
by the fact that during this century the bench rarely left London. 
Hence, because the peace proceedings were not presented to it as rolls, 
they have been lost, if indeed they were ever formally enrolled. Thus 
the lack of records for the fifteenth century is not to be taken as evidence 
that the justices were inactive during this period. In fact, their activity 
isamply proved by numerous entries on King’s Bench and Gaol Delivery 
Rolls of specific cases from sessions of the peace, and also by regular 
entries on the Pipe Rolls of payments of wages to justices of the peace. 

With the increasing importance of the justices of the peace under the 
Tudors, the technique of keeping their records was radically changed. 
The shire hall then became the repository for local records, including 
those of the justices of the peace. Enrolment and preservation were 
consequently no longer dependent on the migrations of the king’s bench. 
This change in the method of keeping the records, which accounts in 
large measure for the greater number extant for the modern period, 
must not be allowed, as it so often has been, to obscure the continuity 
of the work of the justices of the peace which began with their institution 
as keepers of the peace in the latter part of the thirteenth century. The 
practice of holding quarter sessions was first required of the justices of 
the peace, not under the Tudors as is so often thought, but by the statute 
of 1351. Although the dates fixed for these sessions were changed in 
1362 and again in 1414, there was no change in the requirement of four 
annual sessions. Thus, as the accompanying list shows, records of the 


justices of the peace, or, as they were first called, keepers of the peace, 


‘Proceedings before the Justices of the Peace in the Fourteenthand Fifteenth Centuries, 
Ihe Ames Foundation, 1938. 
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have been preserved and are in print from 1277, the date of the earliest 
record, to 1896, the latest date for which any of their records have been 
published. 

A word may also be said concerning the nature of these printed 
records. Some counties, as for example Kent, are represented by a 
single document covering a very short period of time, others by docu- 
ments covering a long consecutive period, and still others by several 
documents of widely separated dates. In this connexion mention may 
be made of the great diversity in the printed records themselves. In 
some cases, documents are printed in full; in others, records extending 
over a long period of time have been calendared in whole or in part; in 
still others, particularly several of the records to be found in the Reports, 
Historical Manuscripts Commission, the amount actually printed is 
very slight. Such records as these are valuable chiefly as an indication 
of the type of material to be found in the manuscripts from which the 
excerpts are taken. It may also be of interest to mention that almost 
all the known medieval records have either been printed or that their 
printing is under consideration. 

Scholars familiar with the peace records will notice the omission 
from this list of the records of the justices of the peace appointed for 
boroughs and cities. These records have purposely been left out, for 
it is hoped that a separate list of them may be compiled at a future date. 
The whole subject of urban justices needs fuller investigation than it 
has vet had. Also, there are certain volumes which are not included in 
this list because, while in them extensive use is made of the quarter 
sessions records, the records themselves are not printed. Among these 
volumes are J. C. Cox, Three Centuries of Derbyshire Annals as Illus- 
trated by the Records of the Quarter Sessions (1890); E. G. Dowdell, A 
ITundred Years of Quarter Sessions: The Government of Middlesex from 
1660-1760 (1932); J. S. Furley, Quarter Sessions Government in Ilampshire 
in the Seventeenth Century (1937); A. H. A. Hamilton, Quarter Sessions 
from Queen Elizabeth to Queen Anne (1878) (mainly Devon); and P. 
Styles, The Development of County Administration in the late X VIIIth and 
Early XIXth Centuries, Illustrated by the Records of the Warwickshire Court 
of Quarter Sessions, 1773-1837 (Dugdale Society Occasional Papers, no. 4, 
1934). Mention may also be made of material omitted for other reasons. 
Papers and notebooks of justices, such as The Official Papers of Sir 
Nathaniel Bacon of Stiffkey, Norfolk, as Justice of the Peace, 1580-1620 
(ed. by H. W. Saunders, Camden Society, 1915), while containing 
information relative to the work of the justices of the peace, do not 
constitute part of their official records. Correspondence to and from 
justices of the peace is so scattered through various volumes of the 
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Reports, Historical Manuscripts Commission that 
of it is not feasible. 


a compl te listing 
Wage assessments made by the justices of the peace 


under the statutes of 1390 and 1563 have been adequately dealt with by 


Professor Tawney and other scholars who have worked on this subject. 


| should like to thank Dean Kennedy, the editor of this journal, for 
his interest in having this list made and for his patience in waiting for its 
completion; Professor Putnam for her constant interest and assistance 
and the secretaries of the English local societies who have taken time to 
answer inquiries concerning publication plans which may have seemed 
to them only remote possibilities. 


Westbrook ] unior ( ‘ollege, 


ELISABETH GG. WKIMBALI 
Portland, Maine. 


I PRINTED RECORDS OF COUNTY JUSTICES OF THE PEACI 


BEDFORDSHIRI 
1356-1359 


“Roll of the Sessions of the Peace in Bedfordshire, 1356-9 


Ed. B. H. Putnam. Proceedings before the Justices of the Peace 
in the Fourteenth and Fifteenth Centuries. 1938. Pp. 43-61. 
Extracts. 

1651-1832 
Bedfordshire County Records. Notes and Extracts from the County 
Records. Quarter Sessions Rolls, 1714-1832. Sessions Minute 
Books, 1651-1660. Ed. [W. T.] Hardy and [W.] Page. 


n.d. 


2 vols. 


BUCKINGHAMSHIRI 
1647-1712 
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EVIDENCE OF PLAGIARISM IN THE LAW OF COPYRIGHT 


LAGIARISM is not a modern sin. Jos ego versiculos feci; tulit alter 


honores, complained Virgil some two thousand years ago. Many 


famous authors have been accused of plagiarism; even the evangelists 
have not escaped, and numerous volumes have been written to prove 
that the author of Matthew copied from Mark, or Mark from Luke, or 
Luke from Mark, and so on; and each commentator has made out a case 
to his own satisfaction.' If one reads Thomas Mann and some of the 
other critics there is much in the Bible that, from a standpoint of literary 
authorship and originality, is in direct breach of the eighth command- 
ment. In seventeenth century England, the officers of the Stationers’ 
Company, due to the prevalence of literary piracy, were under the 
necessity of acting ‘‘as a kind of literary constables,’’ to seize all books 
that were printed contrary to the licence of the company granted to the 
copyright owner.’ Plagiarism and infringement of copyright have merely 
become more common with the increase in printing and other means of 
expression, literary, musical, dramatic, and artistic. The injunction 
‘Thou shalt not steal’’ is obviously more difficult of observance in direct 
proportion to the quantity of temptation. 

In his Seven Lectures on the Law and Ilistory of Copyright in Books 
Birrell remarked: ‘‘What is it that is protected by copyright? 


Repro- 
duction, of course. But what else? 


What is plagiary, and is it a breach 
of the law? The sublimity and vast reading of Milton have not protected 
him from the charge of stealing from a Dutchman; the exquisite scholar- 
ship and taste of Gray have not deterred persons who have read more 
than they have enjoyed from laying hands on his images and affiliating 
them elsewhere.’’® 

Birrell quotes a remark of Lord Byron's to the effect that: ‘As to 
originality, all pretensions to it are ludicrous— there is nothing new under 
the sun.”"* Obviously in literature, music, and art there can be few, if 
any, things which, in the abstract sense, are strictly new and original 
throughout.’ Most of the giants of the past were borrowers on a mag- 
nificent scale. Plautus, Terence, Virgil, Horace, and Ovid borrowed 
thought, subject matter, and language from the Greeks. Bocaccio, La 
Fontaine, Chaucer, Gower, Lydgate, Walpole, and Schiller leaned heavily 
on the Gesta Romanorum. From this great treasure-house of the middle 


Cf. Matthew 9:6; Mark 2:10; Luke 5:24. 

2Cf, Millar v. Taylor, (1769) 4 Burr. 2303, at p. 2374 
*At p 167 

‘Loc. cit 

Story J., in Emerson v. Davies, (1845) 8 Fed. Cas. 615 
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ages, Shakespeare drew identifiable foundations for several of his plays; 
his debt to Plutarch is now freely acknowledged; and Chaucer is the 
ancester of at least one of his dramas. Dante, Milton, More, Bacon, 
Byron, and Spenser did not hesitate to borrow from the great repositories 
of the past. Sterne, Lytton, Byron, Ben Jonson, Dumas, Goethe, 
Montaigne, Voltaire, and Moliére have all been accused of lack of 
originality. In the realm of music Wagner, Brahms, and Bach, to name 
only three of the great, have all been accused of plagiarism. Anyone 
with a modicum of musical sense can trace passages of Beethoven and 
even of Mozart, the great master, to their true progenitors; and who, 
having listened to Brahms’s First Symphony, is not struck by the fact 
that the sweeping harmonies of the fourth movement have been lifted 
bodily from the ‘Ode to Joy’’ motif in Beethoven’s Ninth or Choral 
Symphony, which, in turn, traces its origin through the minuetto of 
Mozart's Haffner Symphony to Sandrina’s aria ‘‘Una voce vento al core.”’ 

But therein lies the essential difference between borrowing and 
stealing—between plagiarism and the creation of a new and independent 
work even though its foundation rests on an earlier accomplishment and 
originality in the strict and abstract sense is wholly lacking. Shakespeare 
may present, in its essential theme, the story already told by Plutarch, 
but his craftsmanship is vastly different from the monotonous prose of 
his model, and his characters live not only on the stage but on the printed 
page with a vividness and a reality not achieved by the dull images 
portrayed by Plutarch’s factual pen. Again, when, in response to the 
fatuous remark of the young man who pointed out, at its first per- 
formance, the similarity between the final movement of his Fourth 
Symphony and the Beethoven ‘‘Ode to Joy’? passage, Brahms replied 
with his famous ‘‘Das hért jeder Esel,’’ he was only pointing out the 
moral that he who borrows may, from his borrowing, so alter, improve, 
or embellish that the borrowing becomes lost in the creation of an 
original and independent work. The originality of Scott in his Waverley 
Novels is not lost by tracing them to the /ngoldsley Legends and Tenny- 
son's Idylls of the King are vastly different in their treatment and in 
their result from Mallory’s Morte D’ Arthur and the host of other sources 
from which, almost entirely as to theme and story, they first found their 
expression. 

Thus, imitation, that sincerest form of flattery, may result in the 
eclipse of the model, the copy may be greater than the original, and while 
the author of the original might complain (if copyright still subsisted in 
his work), yet his complaint might have neither legal nor moral foun- 
dation. Progress, whether it be in the arts or in the sciences, cannot 
and must not be manacled, for the order of the universe lies in constant 
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evolution and improvement. As Lord Mansfield pointed out almost a 
century and a half ago, ‘‘we must take care to guard against two extremes 
equally prejudicial; the one, that men of ability, who have employed 
their time for the service of the community, may not be deprived of their 
just merits, and the reward of their ingenuity and labour; the other, 


that the world may not be deprived of improvements, nor the progres 


I 


of the arts be retarded.’ 

If, therefore, two works resemble each other, care must be exercised 
before the charge of plagiarism is made. Copyright may guard against 
the piracy of words and sentiments; but it does not prohibit writing on 


the same subject. Nowhere, perhaps, has the principle of the limitation 


of copyright to the form of expression in which a concept is clothed, be 


it literary, dramatic, artistic, or musical, as opposed to the basic idea, 
scheme, or theme—the subject matter per se of the concept itself—been 
better expressed than in the United States in the case of Eichel v. Marcin: 


Che object of copyright is to promote science and tl il art If 
originating a new arrangement and form of expression of certain ideas 
ould withdraw those ideas or conceptions from the stock 


other authors, each copyright would narrow the field of thought open for development 
and exploitation, and science, poetry, narrative, and dramatic fiction and other branche 
of literature would be hindered by copyright, instead of being promoted. A poen 
consists of words expressing conceptions of words or lines or thoughts; but copyright 
in the poem gives no monopoly in the separate word r in the ideas, conception, or 


facts expressed or described by the words. A copyright extends only to the arrange 


ment of the words. A copyright does not give a monopoly in any incident in a play 
Other authors have a right to exploit the facts, experience, field of thought, and general 
ideas, provided they do not substantially copy a concrete form, in which the 


tances and ideas have been developed, arranged, and put into shape. 


Before the charge of plagiarism can be successfully made, it will thus 
be seen that there must have been actual copying. What is given by 
copyright is the merely negative right to prevent the appropriation of 
the labours of an author, composer, or artist by another.’ A copy has 
been defined as ‘‘that which comes so near the original as to give to ever’ 
person seeing it the idea created by the original.’’® But, like so many 


clear and simple statements, that is an oversimplitication of the problem 


®Sayre v. Moore, (1801) 1 East 361 n; 6 R.R. 289 n; see, per Lord Ellenboroug 


ey v. Kearsley, (1803) 4 Esp. 170: ‘‘One must not put n 
1913) 241 F. 404, at p. 408 


t 


inacles upon science 
rella v. Gray, (1913) 29 T.L.R. 570, per Sarga |.; Rees v. Melt 
Cop. Ca 168; Wesman v. McNamara, Macg. ¢ op. Cas. 121. 
1822) 5 B. & Ald. 737, per Bayley J., cited with 

1900) 81 L.T. 571 Hanfstaen \ aime ISYS|) AC 


57 USPO so 


ti 





EVIDENCE OF PLAGIARISM IN THE LAW OF COPYRIGHT 417 


and, if it were strictly applied, substantial injustice would often result 
and many wilful plagiarists escape the penalty of their acts. The arts 
are too complex to be reduced to such a simplified formula and, mor« 
often than not, it requires a searching analysis based upon the testimony 
of expert witnesses before a charge of infringement can be either es 
tablished or dismissed. It may be true, as we shall see, that the eve or 
the ear of the average observer is to be the ultimate test, but the decision 


can in few cases be reduced to the simplicity suggested by Bayley J., 


but must, in the majority of cases, be arrived at only after painstaking 


and searching analysis. 

Originality, therefore, being only a relative quality; the monopol; 
of copyright being limited in its application merely to the right to 
prevent copying; the border line between independent creation and 
slavish copying being a matter often involving some nicety of decision 
and charges of copying and plagiarism being flung about so freely and 
so constantly, whether the author be great or small, famous or unknown, 
what is the evidence upon which plagiarism may be based? It is here 
proposed to discuss, not the broad issues involved in determining whether 
copyright in any given work has been infringed, but the narrower one 
of the evidence which is admissible and necessary in order to prove 
infringement. We shall concern ourselves, therefore, not with what 
constitutes infringement or with what are the tests by which that question 
may be determined but rather with the manner in which it may be shown 
that infringement, however it may be defined and whatever may consti- 
tute the offence, has actually taken place. We are concerned, therefore, 
not with infringement as a matter of substance but rather with infringe- 
ment as a matter of proof. 

The material fact of literary piracy is susceptible of all kinds of proot. 
Resemblance is an element of proof which is met with in all cases. In 
certain cases it alone may be sufficient to convince the court, as for 
example in the production of a poem, romance, or original literary work; 
in other cases, it is but a presumption more or less strong according to 
circumstances. But resemblance is not the sole element of proof. Piracy 
can be proved directly, or again, it can be proved by facts or circum 
stances which, in themselves do not establish the copying, but establish 
the presumption more easily. The animus furandi when discovered to 
lie at the door of the defendant creates one of these presumptions; and 
once proved it convicts the author of bad faith and gives to his case an 
unfavourable colour. The character of the proof will have considerabk 


weight in finding infringement in cases where the resemblance will be 


In West v. Francis, supra 
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Riddell J. A., we shall now proceed to consider the types of proof which 
f 


av be adduced to show that one work constitutes an infringement of 


the copyright residing in another 


1. EXISTENCE OF A PREVIOUS WoRK 


In order that plagiarism, or copying, may be proved there must be 

vidence of the existence of a previous work from which the copying 

NY as alleged to have taken place In order that a work mavy be the subjec t 
of copyright it must have been reduced into or clothed with form 
lhe principles of copyright law do not purport to give a monopoly 


ideas or in mere words, but in the particular forms, or media, for repro 


| lucing or communicating ideas'® or in other words, in the expression of 

1 thought, and in the case of a literary work, the expression of thought 1 

h rint or writing There must be some certainty in the subject-matter 

C ff copyright.'* Thus mere oral testimony of the existence of a work 

. vill not usually be accepted as a basis for infringement. As Goddard ] 

dd said in Bein v. Warner Bros. Pictures Inc.: ‘‘Mere oral testimony of the 

of existence of a play and what it included is not very substantial proof 
ipon which to base a claim for infringement, and for various reasons 

l. should at the most be accepted only under exceptional circumstances 
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i ind evidence, | think | am compelled to find that the revision narrated 
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if literary crimes, the subject on which he treats should be carefully 
onsidered.""?? The cardinal principle which emerges from the philosophy 
f these quotations was stated by Woolsey J. in Lewys v. O' Neill et al., 
lhe first question in a case of alleged literary larceny is whether there 
s any direct evidence of access by the defendant to the plaintiff's book.’’?* 

In order to prove plagiarism the plaintiff must prove access and 
lentity. If there is no identity, access is, in itself, of no importance 







hatsoever. If there is identity, then access becomes an important 
matter, which may determine the claim. In determining access, one 
lement ts helpful, the element of time.2* Without proof of the oppor- 
tunity to copy, there can be no evidence of copying.*® Plagiarism cannot 
« predicated in the absence of proof that the alleged plagiarist had 
iccess to the work of the one feeling himself aggrieved, for the history of 
iterature is replete with instances of two or more individuals totally 




















nnocent of the existence of each other, writing on the same subject in 
i similar strain.*! 

The burden of proving access lies on the plaintiff.*2 There need be 
no direct proof of access; it may be inferred from circumstances in the 
same way any other fact is proved.** The charge of infringement does 
1ot fail merely because the infringer is not caught in the act, for access 
nay be inferred or found circumstantially from the plan, the arrange- 
ment, and the combination of materials contained in the composition.* 
Where access is proved there is a high degree of probability that the 
similarity between two works results from copying and not from inde- 
endent thought and imagination.*” 

But even though access is clearly proved, infringement will not be 
found unless it is shown that there has been copying of the plaintiff's 


















27No. 95, Tuesday, October 2, 1753. 
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copyrighted material \ccess alone ‘‘means nothing.”’*? And ther 
must be an appropriation that is substantial and capable of apprehension 
by the public to justify a finding of access upon which copying may be 
based.** As Lord Mansfield C.J. observed in Sayre v. Moore, ‘‘\n all 
these cases the question of fact to come before a jury is, Whether th« 
alteration be colourable or not? there must be such a similitude as to 
make it probable and reasonable to suppose that one is a transcript of 


the other, and nothing more than a transcript 


Even proof of access coupled with intrinsic evidence of similarity ts 
not sufficient proof of plagiarism in the face of clear and cogent denial 
of copying.*® But such evidence must be convincing. .\ mere reliance 
on memory in denying copying will not be sufficient to displace the bur 
den thrown on the defendant by the intrinsic evidence of unexplained 
similarities. *! 

Where intrinsic evidence of similarity is meagre, the court will not 
be ready to infer access. It will not speculate that, because there was 
possible access, there was actual access.“ In order to infer access, the 
intrinsic evidence of copying by reason of similarities must be cogent 
and convincing. Mere opportunity of access, while it might be of value 

nder certain circumstances, is unimportant also when the court finds 


that the similarity between two works is due to common source.** 


Ordinarily, of course, after a work is published, it is accessible to 


evervone \nd if there be actual infringement, mere priority is sufficient 
Even in those instances, however, the similarity may be the fortuitous 
similarity of conception. Access becomes important where the publi 
ition alleged to be copied is not one in general circulation, accessible to 
yone who pays the price In such a case evidence must be offered of 
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ictual access, or of facts from which access may be inferred." 

Access, therefore, does not of itself condemn the defendant on the 
charge of piracy, for as we shall see hereafter, even when joined with 
intrinsic evidence of similarities and common errors and omissions, the 
defendant may have used the plaintiff's work legitimately as a medium 
of verification of the completeness and accuracy of his own work, or he 
may have drawn his similarities with the plaintiff's work from common 
sources. As Woolsey J. said, in Shipman et al. v. R.K.O. Radio Pictures 
Inc. et al.,* ‘‘While access is a sine qua non in a copyright cause, the fact 
that under the procedure followed herein the defendants had, by hy- 
pothesis, access to the plaintiff's work, is obviously not fatal to th 
defence“ for the additional question always is whether having access, 
the defendant has made unfair use of a sufficient amount of the plaintiff's 
copyrightable matter to justify a holding of infringement.’’*7 

The question of access loses much of its importance where the de- 

fendant can show that both he and the plaintiff have drawn on common 
sources for their material. Thus where, as for instance in a musical 
omposition, the theme is so trite and simple as to be likely to recur 
spontaneously, similarity amounting almost to practical identity will 
not be evidence from which access can be inferred circumstantially. In 
the absence of clear proof of access infringement will not be found where 
the prior musical art discloses the same notes in the same sequence.‘ 

Once access is assumed, similarity becomes all-important, ‘‘For, 
vhile, through independent production, there may be similarity without 

opying,** there cannot be copying without similarity.” 


“Echevarria v. Warner Bros. Pictures Inc. et al., (1936) 28 USPQ 213 

#5(1937) 35 USPQ 242. 

“E .g., Dymow v. Bolton, 11 F. 2d 690, 692; Nichols v. Universal Pictures Corp» 
15 F. 2d 119, 120; 17 USPQ 8&4. 

“Cf. Hough J. in the Dymow Case, 11 F. 2d 690, at p. 692, and Learned Hand J 
1e Nichols Case, at p. 121, wherein unfair use was held not to have been established 
ind Sheldon v. Metro-Goldwyn Pictures Corp., 81 F. 2d 49, at p. 54; 28 USPQ 330 


vherein unfair use was found by Learned Hand ] 


‘Darrell v. Joe Morris Muste Co. Inc. et a 1940) 46 USPQ 167; McMahon \ 
Harms, Inc., (1942) 52 USPQ 321; Brodsky v. Universal Pictur ( ly 1945) 65 
SPO 385 
“West Publishing Co. v. Thompson Ce 19000) 169 F. 833: Chautaug Noh 
Vursing v. National School of Nursing 1916) 238 F. 151; Fred Fisher Ip v. Di 
am, (1924) 208 F. 145; Arnstein v. Marks Musi Corp., (1936) 82 F. 2d 275 
Hirsch v. Paramount Pictures Inc. et al 1937) 32 USPQ 233, at p. 235, per 


Yankwich J 
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IV. INTRINSIC EVIDENCE 


(1) Similarities. In order to establish infringement of copyright, 
plagiarism must be shown.*' While mere similarity between two works 
is insufficient to show plagiarism if both are the result of independent 
creation,” unexplained similarities and common inclusions are of them- 


selves strong evidence of copying.**? But where similarities or identities 


are relied upon, they must do more than engender a suspicion of piracy; 


they must establish piracy with reasonable certainty.** Such certainty 
may be inferred or found circumstantially from the plan, arrangement, 
and composition of materials found in the work.” 

Sometimes no amount of coincidence can explain the various indicia 
of copying and plagiarism which are found in the defendant's work. 
Internal proof of access may rest in an identity of words or in the parallel 
character of incidents or in a striking similarity which passes the bounds 
of mere accident.®’ As was said in one case, it is difficult to suppose that 
“such parallelism could be the result of coincidence only.’*’ This is 
particularly true where the similarities and sequences are not to be found 
in the common or independent sources from which the work charged as 


Arnstein v. Marks Music Corporation, (1936) 82 F. 2d 275. 

“Gross v. Seligman, (1914) 212 F. 930; Nutt v. Nattonal Institute, (1929) 31 F. 2d 
236; Sheldon v. Metro-Goldwyn Pictures, (1936) 81 F. 2d 49; 298 U.S. 669; Wilkie v. 
Santley Brothers Inc. et al., (1937) 34 USPQ 269. 

%Cadieux et al. v. Beauchemin et al., (1900) 2 Can. Com. R. 337, at p. 364; (1901) 
31S.C.R.370; Cartwright v. Wharton, (1912) 20 O.W.R. 853; 3 O.W.N. 499; 250.L.R. 
357; 1 D.L.R. 392; Deeks v. Wells, [1931] O.R. 818, at p. 840; Investment Service Co. 
v. Fitch Publishing Co., (1923) 291 F. 1010; Sebring Pottery Co. v. Steubenville Pottery 
Co., (1932) 14 USPQ 46; Hartfield v. Peterson, (1937) 34 USPQ 305. 

“Wilkie v. Santley, Brothers Inc., (1937) 34 USPQ 269. 

‘Wilkie v. Santley supra; Edwards & Deutsch Lithographing Co. v. Boorman, 

1926) 15 F. 2d 35; 273 U.S. 738; Allen v. Walt Disney Productions Ltd., (1941) 50 
USPQ 365. 

*Cadieux v. Beauchemin, (1901) 2 Can. Com. R. 170, at p. 171, per Strong C.J.; 
Stevenson v. Crook et al., {1938} Ex. C.R. 299, at p. 307; Nethersole v. Bell, (1903) The 
Times, July 31. 

7 Simonton v. Gordon, (1925) 12 F.2d 116; W. H. Anderson Co. v. Baldwin Law Pub. 
Co., (1928) 27 F. 2d 82; General Drafting Co. v. Andrews, (1930) 37 F. 2d 54; Wilkie v. 
Santley Brothers Inc., (1937) 34 USPQ 269; Ideal Aeroplane & Supply Co. Inc. v. 
Brooks, (1937) 34 USPQ 370; Deutsch v. Arnold, (1938) 39 USPQ 5. 

%Fred Fisher Inc. v. Dillingham, (1924) 298 F. 145; see also Freudenthal v. Hebreu 
Publishing Co., (1942) 53 USPQ 466; Adventures in Good Eating Inc. v. Best Places to 
Eat Inc. et al., (1943) 56 USPQ 242, at p. 244; De Acosta v. Brown, (1943) 58 USPQ 
596; (1944) 63 USPQ 311; Select Theatres Corp. v. Ronzoni Macaroni Co., (1943) 59 
USPQ 288 
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an infringement is alleged to be drawn.*? Infringement may be indicated, 
particularly in the case of a compilation, by examples of sequences of 
phrases, singularities, and mistakes in phrases and punctuation, and in 
many cases enumeration of such singularities will satisfy the court that 
there was access to and copying of a work even over the defendant's 
denial.*° Even where two works of the compilation type exhibit many 
individualities and differences, their similarities may be sufficient to 
cause the court to infer access and copying even in the face of direct 
evidence of individual creation. Thus, in General Drafting Co. Inc. v. 
Andrews et al., the charge was that the defendant had copied a map 
prepared and sold by the plaintiff. The plaintiff's copyright consisted 
in the selection, arrangement, and presentation of the component parts. 
Superficially, the maps were not alike: somewhat different symbols 
were used to indicate population sizes, different markings were employed 
to indicate road conditions, defendant’s map was a single composite 
map covering a large area, embracing that covered by four of plaintiff's 
maps. But the plaintiff was held to have established a strong prima 
facie showing of copying by pointing out a convincing number of simi- 
larities in style, appearance, and selection of roads and towns, and a 
relatively great number of identical errors and peculiarities in spelling 
between its and defendant’s maps. 

It is not alone in literary works that evidence of plagiarism can be 
shown by multiplication of similarities. In musical works there will 
often arise a question as to whether the quantity taken is sufficient from 
which copying may be inferred. In other cases the similarities may 
pyramid to such an extent that the inference of copying is inescapable. 
Thus, in Wilkie v. Santley Brothers, Inc.,°* the defendants were charged 
with infringing copyright in the plaintiff's musical composition entitled 
‘Confessing.’’ Experts in the art of music referred in evidence to various 
indicia of copying and plagiarism which could not be explained on the 
ground of coincidence. In holding that the defendant had copied his 
work from the plaintiff, Manton C.J. said: 

Experts have credibly shown, first, the identity of the lengthy eight-bar melodic 


phrase inducing a strong suspicion of copying; second, the possible notes of the three-bar 
departure in each eight-bar phrase were unlimited, but the appellants chose the same 


Beauchemin v. Cadieux, (1900) 2 Can. Com. R. 337, at p. 365; 2 Can. Com. R. 
170, at p. 171, per Strong C.J.C.; Henderson Directories Ltd. v. Tregillus-Thompson Co., 
1913) 5 W.W.R. 899; 6 Alta. L.R. 393; 15 D.L.R. 209; Weatherby & Sons v. Galopin 
Press Ltd., (1931) Macg. Cop. Cas. 297. 

**Hartfield v. Peterson, (1937) 34 USPQ 305. 

(1930) 4 USPQ 72. 

(1937) 34 USPQ 269. 
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notes to complete the sequence; third, the final chords, the cadences, terminating each 
eight-bar sequence, were the same; fourth, in both compositions there is a change in 
the direction of the melody marking an entirely new departure from the sequence. 
lhe whole realm of music offered the appellants their choice of a new departure, even 
assuming an independent desire to change the direction, and yet the identical complete 
change in the direction of the melody was selected. Each of these identities considered 
alone would arouse suspicion, but considered together the accumulated weight is strong 
evidence of copying.... The extensive and forceful similarities between the two 
compositions have not been satisfactorily explained by the existence of a common source 
nor by the alleged stereotyped conventionalities which are said to pervade popular songs 


The burden of proof is on the plaintiff throughout, to show that the 
defendant has copied his work,** but where the plaintiff shows a con- 
siderable number of similarities in style, appearance, selection, and 
arrangement, the onus is thrown upon the defendant to explain such 
similarities.“* Such circumstantial evidence of copying is sufficient to 
discredit the testimony of a defendant who contents himself with a 
simple denial of copying and claims independent creation.® Thus, in 
works of the compilation type which exhibit similarities from which 
copying can be inferred, the very circumstance of a denial by the de 
fendant that he has copied or taken any idea or language from th 
plaintiff's work is a very strong indication of an animus furandi.® But, 
on the other hand, there is authority for the view that if the defendant 
denies copying and is not cross-examined, infringement will not be 
inferred from mere similarity.°7 Where the evidence of the defendant 
denying infringement contains nothing to lead the court to disbelieve 
the defendant’s statements, some other facts must be regarded by thx 
court to explain the similarity. A comparison of the two works may show 
certain similarities, but, in the face of a clear denial of copying and the 
absence of evidence to show the origin of the defendant’s work, the court 
is left entirely to inference.** There may be other reasonable explanations 
of similarity from which the court will infer that there has been no copy- 
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v. Cadieux, (1900) 2 Can. Com. R. 337, at p. 343; Luca 
1880) 13 Ch.D. 872; Carelli v. Gray, (1913) 29 T.L.R. 570 
“Emmett v. Meigs, (1921) 1 W.W.R. 35; 16 Alta. L.R. 132; 56 D.L.R. 63; Encye 
paedia Britannica Co.v. American Newspaper Assn., (1904) 130 Fed. 460; Frank Shepard 
Co. v. Zachary P. Taylor Pub. Co., (1912) 193 F. 991, at p. 993; General Drafting Ci 
Inc. v. Andre et al., (1930) 4 USPQ 72; Sammons v. Larkin, (1940) 49 USPQ 354 
R.R. Donnelley & Sons Co. v. Haber, (1942) 52 USPQ 445, at p. 449 
® Stevenson v. Crook et al., {1938} Ex.C.R. 299, at p. 307; General Drafting Co. Inc 
indrews et al., supra; R. R. Donnelley & Sons ¢ v. Haber, (1942) 52 USPO 445 
® Jarrold v. Houlston, (1857) 1 Kay & J. 708, at p. 722 per Wood V.C.; Goller \ 
Wolofsky, (1934) 72 Que. S.C. 419 
Jarrold v. Heywood, (1870) 18 W.R. 279, at 
Lucas v. Cooke, (1880) 13 Ch.D. 872, at p 
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ing.*’ But, as we have seen, it may be inferred from the cumulative 
effect of a number of similarities.*° 

But much depends on the type of work under consideration. The 
inevitability of similarity in works on history and the fact that the human 
passions of necessity control the expression of their display must be borne 
in mind when an assessment is made as to whether plagiarism exists or 
not. Thus, in a chronological work the same facts must be related.” 
In works of the compilation type, the authorities hold that the second 
work may be similar to the first, if it has been taken from the original 
source. Ina case of alleged plagiarism of such types of work, the proof 
required is rather of a negative character, that the second has not been 
taken from original sources. Of course, this proof could be made af- 
firmatively if the plaintiff could obtain the direct evidence that the 
second had been copied by the. author or compiler, from the first. If 
the plaintiff cannot get the affirmative, he must rely upon circumstantial 
evidence, to prove the negative.” Thus in one case™* Chase J. said: 
“Mere similarity of phraseology which has, indeed, become more or less 
stereotyped in some respects in school histories is a weak support for a 
"4 So in Murray v. Bogue, Kindersley V.C. 
said: ‘The difficulty arises partly out of the nature of the subject; two 


charge of infringement.’ 


guide books referring to the same tract of country must of necessity 
have much that is similar; the same objects of interest are likely to be 
noticed by all who visit a particular place.’”"* In connexion with 
compilations, the inference of access which may be drawn from common 
similarities and sequences may be displaced by showing that the same 
similarities and sequences occur in common sources. It should be 
remembered that a compilation is properly the subject of copyright, 
and if an author cannot secure a protection for his compilation against 
the copying of any substantial part of it, his copyright is worth little. 
It is clear, therefore, that no one can copy phrases or sequences which 
are original with the author or appropriate any other part of the 
copyrighted work whether that part is in the public domain or not,’ 
Infringement may arise by copying work which is in the public do 


“Lucas v. Cooke, supra. 
Corelli v. Gray, (1913) 29 T.L.R. 570 
'Trusler v. Murray, (1789) 1 East 368 n; 6 R.R. 289 n, per Lord Ken 
‘Beauchemin v. Cadieux, (1900) 2 Can. Com. R. 337, at p. 344. 
Oxford Book Co. Inc. v. College Entrance Book Co. Inc. et al., (1938) 39 USPQ 7, 
itp 10 
Liddell v. Copp-Clark Co., (1903) 2 O.W.R. 16; see also Sampson &@ Murdock v. 
wer-Radford Co., (1905) 140 F. 539. 
1852) 1 Drew 353, at p. 369. 
Sheldon v. Metro-Goldwyn Pictures Corp., (1936) 81 F. 2d 49; 28 USPQ 330. 
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main. But this happens only when the material so taken has been 
transformed by the first taker or borrower so as to entitle him to a 
claim of originality.” 

On the issue whether an alleged infringement has been copied from 
the plaintiff's work or from independent sources, evidence of the prior 
art is material. It has, of course, no bearing on the issue of whether or 
not copyright subsists, for it has been held repeatedly that irrespective 
of the sources from which the author of a work may derive the material 
which he uses, a picture or a writing which is his own production cannot 
be copied. The prior art is only relevant as bearing on the question 
whether an alleged infringer has copied the author or has taken his 
material directly from the prior art.7* As was said in Sheldon v. Metro- 
Goldwyn Pictures Corp.: ‘lf the copyrighted work is, therefore, original, 
the public demesne is important only on the issue of infringement; that 
is so far as it may break the force of the inference to be drawn from 
likeness between the work and the putative piracy. If the defendant 
has had access to other material which would have served him as well, 
his disclaimer becomes more plausible.’’” 

Che evidence necessary to show whether the defendant has made use 
of the plaintitf's work or has gone to original sources was discussed by 
Blanchet J., in Beauchemin v. Cadieux, before the Quebec court of 
queen's bench: 


If in the publication of an historical, geographical, biographical and mythological 








tionary, the adoption of the same alphabetical form, of the same titles and the use 





{ the same materials in the treatment of the same subjects are not always considered 





in infringement, they can serve nevertheless to establish, especially by showing the 





requent resemblances of texts, that the second work is only, in whole or in part, the 





yroduction of the copy ol the first to constitute piracy It is not necessary tor the 
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enough that the extracts be sufficiently numerous and important to establish that there 





is been intentional and repeated appropriation of the work of the other, and that if 











he identical nature of the subjects treated can give occasion to resembiances, in the 












































wo texts, these resemblances, which can be easily explained when they are few and 
mited to names of persons and places, to dates and statistics, or to ordinary infor 
tion reduced in a succinct manner, become on the contrary the irresistible proof of an 
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Brown, (1944) 63 USPQ 311, at p. 313 
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Kaufman, (1943) 57 USPQ 80 

1936) 81 F. 2d 49, at p. 54; 28 USPQ 330 
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evident piracy, when they are repeated often enough to cause the whole idea of accident 
i hazard to disappear.*® 


When Beauchemin v. Cadieux came on appeal to the supreme court 
of Canada, Strong C. J. neatly summed up the questions of access and 
similarity by saying, “It appears as if the book published by the ap- 
pellants had not been made with the pen but with scissors and paste 
pot.’’! 

The question of common source becomes of considerable importancs 
when there are similarities coupled with proof of access. As Manton J. 
pointed out, in Shipman v. R.K.O. Radio Pictures Inc.,™* if a defendant 
has had access to other material which would have served him as well 
is the work alleged to be copied, his disclaimer of copying becomes more 
plausible. Conversely, if access to a plaintiff's work is admitted and 
iccess to other works is not shown, the disclaimer of piracy becomes less 
plausible. By considering similarities piracy is circumstantially inferred. 
In considering the weight of circumstantial evidence of copying derived 
from an analysis of similarities, the question of intent to copy is an 
important factor.* 

But common similarities in two works are not decisive. Suggested 
similarities in a work may be purely the result of coincidence,** or they 
may be explained by the nature of the work which may have common 
elements,® and by the fact that both writers may have had recourse to 
authorities common to both,* or, as in the case of dramatic copyright, 
both plays may have been derived from the common stock of dramatic 
ideas.5? The prior art is open to the defendant as much as to the plaintiff 
ind if the defendant can show that his work used the prior art as his 
source sufficiently to escape any originality produced by the plaintiff's 
work, the plaintiff cannot complain of similarity..S As Lord Atkin said 


80/1900) 2 Can. Com. R. 337, at p. 362. 
51(1901) 31 S.C.R. 370 

(1939) 40 USPQ 211, at p. 216. 
Harold Lloyd Corp. v. Witwer, (1933) 65 F. 2d 1; Shipman v. R.K.O. Radi 

Pictures Inc., (1939) 40 USPQ 211, at p. 216. 
“Reichardt v. Sapte, [1893] 2 Q.B. 308; 9 T.L.R. 604; Corelli v. Gray, (1913) 29 
L.R. 570, per Sargant J. 
% Roworth v. Wilkes, (1807) 1 Camp. 96, at p. 99, per Lord Ellenboro 


“% Deeks v. Wells, (1933]1 D.L.R. 353, at p. 358, per Lord Atkin; Liddell v. Copp 
lark Co., (1903) 2 O.W.R. 16 
8S7Robl v. Palace Theatres Ltd , (1911) 28 L.LLR. 60; Rees v. Robbins Yl4) Th 


Times, July 4 
Newcomb v. Young, (1942) 52 USPQ 373; McConnor v. Kaufman 1943) 57 
USPQ 80; Arnstein v. Twentteth Century-Fox Film Corp. et al., (1943) 59 USPQ 21 
hristianson v. West Publishing Co., (1944) 60 USPQ 279 
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in Deeks v. Wells: ‘‘The suggested similarities can be explained by the 
nature of the work, which has common elements, and by the fact that 
both writers must have had recourse to authors which were common to 
both. After all, neither Miss Deeks nor Mr. We lls were present at the 
beginning of the world or until a very considerable time later, and they 
have had to rely upon the accumulation of information which has been 
made by many authors before them and to which they have had to 
have recourse in writing such a work as this.”’ 

lt cannot be expected that there will be no similarities when a common 
theme forms the basis of two works. As Dr. Johnson pointed out in his 
Essay on Plagiarism, ‘‘the anatomy of the mind, as that of the body, 
must perpetually exhibit the same appearance.’’*’ So, in works dealing 
with history, the subject matter is of necessity what events have made 
it and the order of treatment, whether it be chronological or topical, is 
tixed by the facts.*! Similarities and incidental details necessary to the 
environment or setting of an action are not the material of which copy- 
rightable originality exists.** Mere similarity resulting from the charac- 
ter of the publication and the object for which it was intended is not 
cnough.*? Common similarities must be substantial in order to constitut« 
evidence of copying. There must be a substantial copy of the whole or 
i material part of a copyrighted work. As Mayer J. said in Stevenson \ 
Ilarris,** “It will never do to hold that because an incident here or ther 
is used in the later production, which was used in another relation and 
situation in the former copyrighted book or play, therefore the later 
production infringes the copyright of the former.’ 

\nd a general similarity between two works may be explained not 


only on the ground that they were drawn from common sources but that 


1931) 49 F. 2d 603; 9 USPO 465 hipman \ 
Inc., (1937) 35 USPQ 242, at p 
Well 1933] 1 DLR. 353; Oxford 
1938) 39 LSPO 7 

1913) 224 I der v. Belasco, (1918) 254 F. 838 
1916) 231 eltze é ck, (1938) 37 USPO 491 
1939) 105 F. 2d 969; 42 USPQ 395; 
niury-Fox Film Corp 1941) 50 USPO 440; Cain vy 


1943) 56 LUSPOS, a t ird, (1943 


Is45) S ke 615 


Corpn. el ai 1930) 45 F. 2d 119; 7 1 SPQ 


105 F. 2d 969; 42 USPQ 395; \/cConnor 
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they both dealt with the same conditions or modes of life and the same 
locale or scene.** As Samuel Johnson said in The Adventurer, ‘Nothing, 
therefore, can be more unjust than to charge an author with plagiarism 
merely because he assigns to every cause its natural effect; and makes 
his personages act as others in like circumstances have always done. 
[here are conceptions in which all men will agree though each derives 
them from his own observation.”’ 

A modern statement of this principle appears in the decision in Rush 
et al. v. Oursler et al., where Thacher J., considering two plays in which 
the main theme was a murder during a theatrical performance, said: 


It is not the subject but treatment of a subject that is protected. 


It follows that all of the parties to this suit, regardless of priority in copyright, were 
tree to write and produce plays in which one of the incidents was the occurrence of such 
i murder, whether they obtained the idea from one of the other plays or not. This 
being true, intrinsic evidence of similarities must be of doubtful value in the attempt 
to prove copying. When two authors portray the same occurrence, in the same setting, 
presupposing the presence of the same people in the same environment, acting under 
the same emotions, similarities of incident, unaccompanied by similarities in plot, are 
not persuasive evidence of copying. The authors having worked with the same material 
to construct the environment or setting in which the action is laid, such similarities 
ire inevitable, and the products of such labour are comparable to paintings of the same 
scene made by different artists. Similarities in the one case are of little more significance 
han in the other. When in such a case similarities are found not in the plot or in its 
iramatic development or in the lines or action of the principal characters, but only in 
ncidental details necessary to the environment or setting, there is no basis upon which 
to found a charge of plagiarism, and it may usually be said that such material is so 
inimportant and so trivial that its appropriation by copying, even if shown, would not 

e a substantial taking of copyrighted material.’ 


While an inference of copying will arise from the existence of numerous 
similarities, the evidence must be substantial and convincing. Circum- 
stantial evidence, to be valuable, should be such as to exclude any other 
theory than that which it is intended to establish, or at least make it 


appear so probable, that no other theory can reasonably be accepted.°® 
Where, for example, the claimed similarities in the music of two works 


ire almost entirely so highly technical in nature that, on the one hand, 
the average listener is unable to recognize any appreciable similarity 
between the two compositions and, on the other hand, expert musical 
composers disagree radically as to whether there is any real resemblance 


between the two songs, there is little, if any, basis for applying the rule 


* Bonts-Charancle v. De Gourtadec, (1923) 62 Que. S.C. 22; De Montijo v. Twe 
Century-Fox Film Co., (A941) 50 USPO 440 

(1930) 5 USPQ 320, at p. 325 

Beauchemin v. Cadieux, (1900) 1 Can. Com. R. 337, at p. 344 
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as to the inference to be drawn from the presence of similarities.*’ And, 


in Deeks v. Wells, Orde J.A. said: 


If it were found that certain passages in the two works were couched in the same 
language, or that there were unexplained errors in both, these facts, coupled with the 
coincidences in time and other circumstances as to the possession of the plaintiff's 
manuscript by one of the defendant companies, might have constituted evidence 
convincing as to justify a finding that the defendant Wells had used the plaintiff’ 
work, notwithstanding his own denial. It was upon evidence of this sort that the 
plaintiff relied, but when the comparisons which she made in the course of her able 
and forcible argument are examined, they fall far short of what is necessary, in my 
judgment, to constitute evidence sufficiently overwhelming and convincing to offset 


the positive denials of the defendants’ witness¢ 


The question of similarities necessarily involves a question of quan- 
tum. But the question whether one author has made a piratical use of 
another’s work does not necessarily depend upon the quantity of that 
work which he has quoted or introduced in his own work. As Lord 
Cottenham L.C. said in Bramwell v. Halcomb: 


When it comes to a question of quantity it must be very vague. One writer might 


take all the vital part of another's book, though it might be but a small proportion of the 


book in quantity. It is not only quantity but value that is always looked to. It 
useless to refer to any particular cases as to quantity. In my view of the law, Lord 
Eldon in Wilkens v. Atkin'® put the question on a most proper footing. He says, ‘‘The 


question upon the whole is, whether this is a legitimate use of the plaintiff's publication, 


in the fair exercise of a mental operation, deserving the character of an original work.’ 


Again, it must be pointed out that similarities and common errors 
and omissions, even when joined with proof of access are not conclusive 
on the issue of copying, for both works may have been independently 
prepared from common sources, the errors, Omissions, and similarities 
drawn therefrom and the plaintiff's work used to check the accuracy 
and completeness of the defendant’s subsequent work. No person 
commits an infringement if he uses a preceding work to check the com- 
pleteness and accuracy of his own and to make corrections in his own 
work from information gathered from the preceding work, providing he 
does not thereby take matter which is characteristic of the preceding 
work, and in that sense original.!% The use that can be made of a pre- 
ceding work under these circumstances must, however, be a fair use and 





"Gingg v. Twentieth Century-Fox Film Corp., (1944) 62 USPQ 121, at p. 125. 

100/1931JO.R. 818, at p. 848. 

11/1836) 3 My. & Cr. 737, at p. 738 

12(1810) 17 Ves. 422 

1%See also Johnstone v. Bernard Jones Publications Ltd., [1938] 2 All E.R. 37, at p. 49. 

1% Chamberlain v. Bekins Van & Storage Co., (1928) 23 F. 2d 541; General Drafting 
Co. Inc. v. Andrews et al., (1930) 4 USPQ 72. 
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as expressed by Lord Ellenborough in Cary v. Kearsley,'” must be taken 
for the promotion of science and the benefit of the public and without 
the animus furandi.!~ In each case the court must look to the nature 
and object of the selections made, the quantity and value of the materials 
used, and the degree in which the use may prejudice the sale, diminish 
the profits, or supersede the objects of the original work.'”7 

Even though there may be resemblances in two works, if it can be 
shown that the differences between them outweigh the similarities, this 
is generally accepted as evidence refuting the allegation of copying.'®* 
This principle must, however, be considered with care. Thus, in a case 
of alleged plagiarism of a play by a motion picture, there may be con- 
siderable dissimilarities without affecting the significance of the simi- 
larities. Such dissimilarities may result principally from the film's 
enlarged means to express in a wider latitude incidents necessarily 
requiring a wider range of settings than a play restricted to the narrow 
confines of a theatrical stage is able to present.!% 

In many cases copying may be accidentally done, or, as it is sometimes 
termed, unconsciously. There can, of course, be no liability for accidental 
similarity per se. As Lord Ellenborough remarked in Roworth v. Wilkes: 
“If the similitude can be supposed to have arisen from accident—the 
defendant is not answerable.”""® Accidental similarity is the same as inde- 
pendent creation. But in the United States at least piracy is now defined 
as including both deliberate and unintentional use in the sense that the 
copying has been done not oniy without intent but without consciousness 
that it was being done. Thus, in J/arold Lloyd Corp. v. Witwer, the 
court said that if ‘‘some unconscious and unintentional copying was 
disclosed by the play when produced, there might be an infringement, 
notwithstanding the intentions... to avoid infringement.’ Copy- 
right, being a proprietary right, ignorance is no excuse for infringement!" 

1%5(1802) 4 Esp. 168. 

But see Scott v. Stanford, (1867) L.R. 3 Eq. 718; Mansell v. Valley Printing Co., 
[1908] 2 Ch. 441. 

17Cf, Karll v. Curtis Publishing Co., (1941) 51 USPQ 50. 

108 Frankel v. Irwin et al., (1918) 34 F. 2d 142; Dymow v. Bolton, (1926) 11 F. 2d 
690; Carr v. National Capital Press Inc., (1934) 71 F. 2d 220; 21 USPQ 408; West v. 
Hatch, (1943) 57 USPQ 64; McConnor v. Kaufman, (1943) 57 USPQ 80, at p. 85. 

1° Twentieth Century-Fox Film Corp. v. Stonesifer, (1944) 63 USPQ 392, at p. 396. 

10/1807) 1 Camp. 96, at p. 99. 

111(1933) 65 F. 2d 1, at p. 16. 

1124 nglo-Canadian Music Publishers Assn. Lid. v. Winnifrith Bros., (1888) 2 Can. 
Com. R. 312; Lee v. Simpson, (1847) 3 C.B. 871; Leader v. Strange, (1850) 15 L.T.O.S. 
67; Gambart v. Sumner, (1859) 5 H. & N. 5; 29 L. J. Ex. 98; West v. Francis, (1822) 
5 B. & Ald. 737; 1 Dow. & Ry. K.B. 400; Wittman v. Oppenheim, (1884) 27 Ch.D. 260; 
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except in those cases where statute specifically provides to the contrary.' 
But the statutory provision merely limits the remedy obtainable to an 
injunction on proof that the defendant did not know of the existence of 
copyright subsisting in the plaintiff's work and had no reasonable ground 
for suspecting that such copyright subsisted. This provision does not 
alter the cardinal principle of copyright law that the right exists only to 
prevent copying. As Lord Atkinson pointed out in Macmillan & Co. v. 
Cooper’ the moral basis upon which the protective provisions of the 
Imperial Copyright Act of 1911 rests is the eighth commandment: ‘‘Thou 
shalt not steal.’’ That principle is embedded in the common-law rules 
of copyright. If there is no stealing, there can be no infringement. 

The term “unconscious infringement’’ is, therefore, much better 
understood than “unconscious plagiarism’’ or ‘‘unconscious copying.”’ 
There can be no question but that unconscious infringement is actionable 
quite as much as deliberate infringement."> The books are full of cases 
which have well settled the principle that one who prints or sells an 
infringing work is an infringer, and his liability is not altered by the fact 
that he is an unintentional infringer."* But nowhere in the English or 
Canadian decisions is there any report of a case that even discusses the 
question of unconscious copying such as is found in the American cases 
of Sheldon vy. Metro-Goldwyn Pictures Corp.,"’ Edwards & Deutsch v. 
Boorman,"* and Harold Lloyd Co. v. Witwer."* The doctrine of un- 
conscious copying has as yet found no place in British or Canadian 
jurisprudence and, while this is not to say that the doctrine is erroneous, 
it is obvious that it should be considered with scrupulous care. There 
may be situations where, with a better choice of words, the doctrine 
may be appropriate and may serve to do substantial justice, nevertheless 


the margin for error and the possibility of confusing unconscious copying 
with independent creation is too close for comfort and for any wide 


application. It would seem wiser to hold fast to the plain expressions 


Hanfstaengl v. Baines & Co., [1895] A.C. 20, at p. 29; Cooksley v. Johnson & Sons, 
1905) 25 N.Z.L.R. 834; Mansell v. Valley Printing Co., [1908] 2 Ch. 441; Byrne v. 
Statist Co., [1914] 1 K.B. 622; Performing Right Society Ltd. v. Urban District Council 
of Bray, {1930} A.C. 377, at p. 389; Hawkes & Son (London) Ltd. v. Paramount Film 
Service Lid., [1934] 1 Ch. 593, at p. 602. 

'3Cf, Imperial Copyright Act, s. 8; Canadian Copyright Act, s. 22. 

14(1923) 40 T.L.R. 18. 

6 Altman v. New Haven Union Co., (1918) 254 F. 113. 

6.4 nglo-Canadian Music Publishers Assn. Ltd. v. Winnifrith Bros., supra; Gambart 
v. Sumner, supra; West v. Francts, supra; Lee v. Simpson, supra. 

117(1936) 81 F. 2d 49. 

18/1926) 15 F. 2d 35. 

119(1933) 65 F. 2d 1. 
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“copying” or “‘plagiarism’’ without any adjective. We are told over 
and over again by the courts that copying is the only basis for infringe- 
ment, whether it be done deliberately or unintentionally. If the copying 
is unintentional, there can be, in essence, no copying. There may be 
unconscious or unintentional infringement. There may be copying from 
memory. This can hardly be termed unconscious copying. It is rather 
subconscious copying, and as such, is clearly actionable. There may be 
unconscious Or accidental similarity, but the term unconscious or un- 
intentional copying is somewhat hard to understand. Accidental or 
unconscious similarity is not actionable plagiarism, for plagiarism is 
limited to the appropriation of another’s work and passing off as one’s 
own the product of mind and the language of another.!*° 

The point to be borne in mind here is perhaps best explained by some 
words of Learned Hand J. in Sheldon v. Metro-Goldwyn Pictures Corp. 
et al.:'*! ‘In concluding as we do that the defendants used the play pro 
tanto, we need not charge their witnesses with perjury. With so many 
sources before them they might quite honestly forget what they took; 
memory and fancy merge even in adults. Yet unconscious plagiarism is 
actionable quite as much as deliberate.” It seems that the use of the 
adjective ‘‘unconscious” as applied to plagiarism is unfortunate. If the 
term means that a prior work so impressed itself on the mind of the 
subsequent author that, quite unwittingly and quite forgetting where he 
had seen or heard the prior work, he produced it under the submerged 
influence of that prior work acting on his mind, then it is not unconscious 
but subconscious plagiarism. In that sense the expression is under- 
standable, for there cannot be any question but that copying from 
memory would be an infringement.'** As we have said, there may be 
unconscious similarity; there cannot be unconscious plagiarism. Plagi- 
arism according to law means copying. It cannot be done unconsciously 
any more than it can be done accidentally. If a work results in un- 
conscious or accidental similarity, it is an independent creation; if it 
results from plagiarism, whether unintentional or deliberate, conscious 
or otherwise, it constitutes copying and hence infringement. It is sub- 

20Tamas v. Twentieth Century-Fox Film Corp., (1941) 48 USPQ 573. 

121(1936) 28 USPQ 330, at p. 336. 

122 Fred Fisher Inc. v. Dillingham, (1924) 298 F. 145; Buck v. Jewell-LaSalle Realty 
Co., (1931) 283 U.S. 191, at p. 198; Harold Lloyd Corp. v. Witwer, (1933) 65 F. 2d 1, 
at p. 16. 

13 Edwards & Deutsch Lithographing Co. v. Boorman, (1926) 15 F. 2d 35; 273 U.S. 
738; Freudenthal v. Hebrew Publishing Co., (1942) 53 USPQ 466. See, e.g., Howell, 
The Copyright Law (1942), at p. 113: ‘It [copying] may be the result of subconscious 
memory derived from hearing, seeing or reading the copyrighted work at some time in 
the past, but this in itself would not be sufficient to overcome the charge of copying.” 
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mitted that the correct exposition of the principle is shown in the words 
of Jenney J. in Seltzer v. Sunbrock:'** ‘The law is well settled that ther 
must be an actual copying, whether wilful or unintentional, but neverthe- 
less made possible by defendant’s access to plaintiff's copyrighted 
material,’’!*° 

In case of what the decisions call ‘‘unconscious and unintentional 
copying”’ the only permissible test is similarity.'*° And when considering 
an allegation of unintentional copying, the question of access becomes 


important, for then accidental similarity assumes a low degree of proba- 


bility. Where there is access, there is a high degree of probability that 
the similarity results from copying and not from independent thought 
and imagination. Where access is proved or admitted, it might well b 
said that there is a presumption that the similarity is not accidental.'*? 

While substantial similarity is prima facie evidence of copying, such 
evidence may be refuted by evidence that, notwithstanding the simi 
larity, there was no access, no copying, but independent creation,!*5 
This was the position in the case of Deeks v. Wells. The plaintiff alleged 
access and copying. The defendant countered with a flat denial. While 
both at the trial and in the court of appt al, the alleged similarities were 
exhaustively considered and compared, it was only in the privy council 
that the relative weight to be given to similarities, as opposed to a denial 


of access was considered. Lord Atkin in his reasons said: 


But, apart from the direct evidence, Miss Deeks relies upon the intrinsic evidence 
be derived from a comparison of the two works; and she says that when you compare 
the one work with the other, you will find that there is such an accumulation of simi 
larities, of like omissions, of plan, of phrases, of mistakes, that the inference is irresistible 
that Mr. Wells did in fact have her work before him before he composed his work 
Now their Lordships are not prepared to say that in the case of two literary work 
intrinsic evidence of that kind may not be sufficient to establish a case of copying, even 
if the direct evidence is all the other way and appears to be evidence that can be ac 
cepted; but suc h evidence must be of the most cogent torce before it can be accepted 


as against the oath of respectable and responsible people whose evidence otherwise 


24(1938) 37 USPQ 491, at p. 497. 

Conger J., in Christie v. Harris, (1942) 54 USPQ 360, however, used the word 
“unconscious” in a context which clearly explains his meaning when he said: ‘*This 
not a case of unconscious copying; not a case of faulty memory.” 

26Cain v. Universal Pictures Co. Inc., (1943) 56 USPQ 8, at p. 11 

“7Harold Lloyd Corp. v. Witwer, (1933) 65 F. 2d 1; Shipman v. R.K.O. Radio 
Pictures, Inc. et al., (1939) 40 USPQ 211, at p. 215 

28 Sutton Vane v. Famous Players Co. Ltd., (1928) Macg. Cop. Cas. 6; Poznanski \ 
London Film Production Ltd., (1937) Macg. Cop. Cas. 107; De Manduit v. Gaumont 
British Picture Corpn. Ltd., (1939) Macg. Cop. Cas. 292; King Features Inc. v. Kleemann 
Lid., {1941} 2 All E.R. 403, at p. 414, per Lord Wright; General Drafting Co. Inc 
Andrews, (1930) 4 USPQ 72. 
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would be believed by the court.!*° 


Similarity between two works, whatever be their nature, whether of 
the literary type with similarities to be compared in parallel columns, as 
was done in the case of Deeks v. Wells, whether in the case of compilations 
where alphabetical and other sequences are to be considered not only 
side by side but in the light of prior and common sources, whether in the 
case of works of art to be judged alone by the eye, or in works of music 
to be judged by the ear, it may be said that the final and decisive verdict 
must ultimately resolve itself into a question of fact to be determined by 
comparison of the two works,'*° 

(2) Errors and Omissions. Just as unexplained similarities may raise 
a presumption of copying, so may inaccuracies, omissions, or repetitions 
of common errors in spelling or other mistakes or singularities in the 
same sense made by both authors." It has been said'*? that one of the 
most significant evidences of infringement is identity of errors, and while 
this is, of course, circumstantial evidence, it is of the convincing sort.!™ 
Immediately upon the discovery of similar errors in both works, the 
burden falls heavily upon the defendant, whose publication is later in 
time, to explain their presence.“* As Evans J. said in Adventures in 
Good Eating Inc. v. Best Places to Eat et al. :'* 


As corroborative on this finding of infringement was the existence of common 
errors in both books—of telephone numbers, locations, etc. This matter of common 
errors is, of course, strong evidence of actual copying. Identical errors are not, without 
explanation of their source, to be taken merely as a happenstance or an innocent coinci- 

12911933] 1 D.L.R. 353, at p. 356. 

8°Hirsch v. Paramount Pictures Inc., (1937) 32 USPQ 233. This point will be 
discussed under Section Ix. 


'81Tt is of vital importance that such new work should have no mere copying, no 
merely colourable alterations, no blind repetition of obvious errors,” per Wood V.C., 
Hotten v. Arthur, (1863) 1 H. & M. 603, at p. 609; 32 L.J. Ch. 771; 9 L.T. N.S. 199. 

'82Sammons v. Larkin, (1941) 49 USPQ 350, at p. 354. 

"3 Beauchemin v. Cadieux, (1900) 2 Can. Com. R. 337, at p. 364; Henderson Di- 
rectories Ltd. v. Tregillus-Thompson Co., (1913) 5 W.W.R. 899; 6 Alta. L.R. 393; 15 
D.L.R. 209; Emmett v. Meigs, (1921) 56 D.L.R. 63; Deeks v. Wells, [1931] 4 D.L.R. 
513; Murray v. Bogue, (1853) 1 Drew, 353; Callaghan et al. v. Myers, (1888) 128 U.S. 
617, at p. 662; W. H. Anderson Co. v. Baldwin Law Pub. Co., (1928) 27 F. 2d 82, at 
p. 87; Colonial Book Co. Inc. v. Amsco School Publications Inc., (1941) 51 USPQ 33; 
College Entrance Book Co. Inc. v. Amsco Book Co. Inc., (1941) 49 USPQ 517; R.R. 
Donnelley & Sons Co. v. Haber, (1942) 52 USPQ 445; Official Aviation Guide Co. v. 
1merican Aviation Associate, (1944) 62 USPQ 178. 

4 Encyclopaedia Britannica Co. v. American Newspaper Assn. et al., (1904) 130 F. 
160, at p. 464; Sammons v. Larkin, (1941) 49 USPQ 350, at p. 354. 

135(1942) 56 USPQ 242, at p. 244. 
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dence. Of course, if it be shown that the common error arose from misstatement by a 
source available to all, no unfavorable inference may be drawn from the common error 
Defendants, here, chose not to enlighten the court as to the origin of the errors, but 
have availed themselves of technical objections to the manner in which common error 
was attempted to be established."® 


The presence of common errors is of much more probative force as 
showing copying than is the presence of similarities. This is particularly 
true of compilations where the defence is common source. If a compiler 
has consulted the original sources and publishes the results of his 
own independent researches and investigations, the first compiler is 
without remedy despite the close similarity of the two works. But 
where errors are common to both works, there is a presumption that thx 
identity has resulted not from the consultation of the same sources and 
the patient collection of the same facts but from unauthorized copying.’ 
\s was said by Kindersley V.C. in Murray v. Bogue:'** 


Now, the use of showing the same errors in both is this, that where the defendan 
says he has got his information not from the plaintiff but from other sources, if the 
evidence is unsatisfactory on the question whether the defendant did use the plaintiff’ 
work or not, to show the same errors in the subsequent work that are contained in t] 


original, is a strong argument to show copying.! 


In Deeks v. Wells'*® Riddell J.A. pointed out that the occurrence of 
mistakes in the same sense made by both authors is rightly regarded as 
indicating that one has copied from the other. Riddell J.A., of course, 
might well have stressed the word ‘‘indicating,”’ for the use of showing 
common errors and omissions goes no farther than that where the works 
concerned were of the type under consideration in the Deeks Case. Both 
were in large measure compilations from common sources. Common 
errors and omissions would, therefore, be of importance only if they wer 
not to be found in the common sources from which both works were 
alleged to be drawn.’ Where there are similar errors in both publi 
cations, the presumption is that the author of the second publication 


has pirated the first author’s book; but where the same errors are found 


"See also Beauchemin v. Cadteux, (1900) 2 Can. Com. R. 337, at P 365 

87 Williams v. Smythe, (1901) 110 F. 961; Trow Directory P. & B. Co. v. U.S. Di 
rectory Co., (1903) 122 F. 191; George T. Bisel Co. v. Welsh, (1904) 131 F. 564; Frank 
Shepard Co. v. Zachary P. Taylor Pub. Co., (1912) 185 F. 941; Jewellers’ C 
Publishing Co. v. Keystone Publishing Co.. (1922) 281 F. 88; 239 U.S 
Anderson Co. v. Baldwin Law Pub. Co., (1928) 27 F. 2d 82; Menke \ 
Corp. of New York, (1932) 14 USPQ 296 

1853) 1 Drew. 353, at p. 367. 
189See also Spiers v. Brown, (1858) 6 W.R. 35 
#91931] OLR. 818, at p. 840. 


“1 Weatherby & Sons v. Galopin Press Ltd., (1931) Macg. Cop. Cas. 297 


2, per Wood VA 
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in prior and independent works common to both and upon evidence the 
second author has used such works, the same insertion of like errors in 
both publications would not be a proof of piracy.'” If, however, upon 
examination and comparison these common sources did not show the 
same errors, a charge of copying is almost conclusive.'** As was said by 
Blanchet J. in Beauchemin v. Cadieux:'* “In effect the errors or in- 
accuracies which are to be found in rather considerable numbers in the 
dictionary of the appellants have been textually reproduced in that of 
the respondents. ... It is needless to add that the respondents cannot 
here invoke the excuse of common sources, because we are face to face 
with the evident appropriation of one part of the appellants’ work which 
can be attributed to no others than themselves, and which belongs as 
exclusively to them as their wording.’’!” 

The repetition of errors goes farther than showing that the passages 
in which the errors appear were copied. Such repetition is evidence that 
where there is a similarity of language in other parts of both works, 
although in such part there were no common errors, nevertheless the 
similarity of all the parts was occasioned by copying. As Lord Eldon 
L.C. pointed out in Mawman v. Tegg: ‘‘You cannot have better evidence 
of such copying than... the fact of blunders in the original book being 
transferred into the book which is accused of piracy. And I may add, 
that, when a considerable number of passages are proved to have been 
copied, by the copying of the blunders in them, other passages, which 
are the same with passages in the original book, must be presumed, 
prima facia, to be likewise copied, though no blunders occur in them," 

Therefore, where there is proof and demonstration that there has 
been copying of part of a work, such proof will create a strong inference 
and presumption, arising from the proof given as to those parts to which 
the proof applies, that the whole of the work has been produced as a 
result of copying.!7 

Just as repetition of errors is evidence of copying so is repetition of 
omissions. Thus, where both parties, who had published compilations 
for use in the study of French, went to the state university's list of 
French words as the source for their word lists, the defendant, who 


12 VWurray v. Bogue, supra; Official Aviation Guide Co. Inc. v. American Aviation 
Associates Inc. et al., (1945) 65 USPQ 552. 

8 Weatherby & Sons v. Galopin Press Ltd., (1931) Macg. Cop. Cas. 297. 

144(1900) 2 Can. Com. R. 337, at p. 365. 

‘See also Henderson Directories Ltd. v. Tregillus-Thompson Co., (1913) 5 W.W.R. 
899; 6 Alta. L.R. 393; 15 D.L.R. 209. 

46(1836) 2 Russ. 385, at p. 394. 

M7 Lewis v. Fullarton, (1839) 2 Beav. 6, at p. 13, per Lord Langdale M.R. 
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admitted owning copies of plaintiff's copyrighted books at the time he 
arranged his own list, provided intrinsic evidence by the manner in which 
the two works resembled each other. This intrinsic evidence consisted 
in the omission by both of the same common words from the state list, 
by the treatment of the same words as nouns or adjectives where they 
could be properly used as either, by choice, sometimes erroneous, of the 
same articles to prefix the same nouns, and by the choice of identical 
translations.'** 

Sut, as we have already seen, the repetition of common errors, in- 
accuracies, and omissions even when coupled with proof of access is not 
in all cases sufficient to justify a finding of copying, because the use of 
the earlier work may have been legitimate and the reproduction of the 
parts which display common errors may have been of material which is 
not subject to copyright. It is necessary to ascertain the extent to which 
copyright can go, for there is a limit to its ambit. The true concept of 
what a copyright covers as well as what it does not was given by Learned 
Hand J. in Arnstein v. Edward B. Marks Music Corp.,'** when he said, 
“The ‘sole liberty of printing, publishing and vending’ the ‘work’ means 
the liberty to make use of the corporeal object by means of which the 
author has expressed himself; it does not mean ‘the sole liberty’ to create 
other ‘works’ even though they are identical.” 

Thus the indication of common errors may serve only to show that 
a defendant made use of a preceding work of the plaintiff and not neces- 
sarily that what he wrote infringed copyright. For historical facts and 
errors in fact are not per se copyrightable. If a work is written for the 
purpose of imparting information, the information therein contained 
may be used in the preparation of another work so long as the author of 
the second work does not copy any substantial part of the copyrighted 
work but creates something distinctly his own,!? The showing of 


common errors is, therefore, not conclusive of either access or copying, 


and is certainly not a test of infringement. It is merely circumstantial 

evidence of access and copying. It must be cogent and convincing to be 
act epted against a clear denial of copying by the defendant.'™ 

The converse of repetition of errors—namely, the correction of errors 

is also of considerable probative value in refuting a charge of copying. 

Where errors of fact occur in the work which is alleged to be the original 


and these errors have been corrected in the work alleged to be an in- 


“College Entrance Book Co. Inc. v. Amsco Book Co. Inc., (1941) 42 USPQ 517. 

489(1936) 82 F. 2d 275; 28 USPO 426. 

Oxford Book Co. Inc. v. College Entrance Book Co. Inc. et al., (1938) 39 USPQ 7, 
it p y 

Mt Deeks v. Wells, |1933] 1 D.L.R. 353 
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fringement, this is strong evidence that the earlier work was properly 
used only as a means of verification of the latter. Thus in Sayre v. 
Moore,'** the defendant was charged with having copied certain sea 
charts. It was shown in evidence that certain manifest errors appeared 
in the plaintiff's charts which had been corrected in the defendant’s. 
In directing the jury, Lord Mansfield C.J. said: “If an erroneous chart 
be made, God forbid it should not be corrected even in a small degree, 
if it thereby become more serviceable and useful for the purpose to which 
it is applied. But here you are told, that there are various and very 
material alterations. This chart of the plaintiffs’ is upon a wrong 
principle, inapplicable to navigation. The defendant therefore has been 
correcting errors, and not servilely copying.” 


(3) Colourable Variations. It is essential to protection of literary 
property that the right should not be limited literally to the text, or a 
plagiarist would escape by the addition of mere immaterial variations to 
that from which he has copied.!** The presence of such colourable 
variations may in itself constitute evidence of copying. This is par- 
ticularly true in the case of compilations where the defence is that of 
common source. The only fair use that can be made of prior works is 
to look them over and then compile an original work, founded on the 
information extracted from each and all of them. But it is of vital 
importance that such new work should contain none of the indicia of 
plagiarism, whether it be a blind repetition of obvious errors, or merely 
colourable alterations.'° 

Whether or not there has been infringement by colourable imi- 
tation is a question of fact and every case must depend upon its own 
circumstances,!*° 


V. TIME OF PRODUCTION 


As noted by Riddell J.A., in Deeks v. Wells,'** one of the facts from 
which access and copying may be inferred arises from the time element 
or, as he put it, with regard to the facts of that case, ‘the physical 
impossibility of the ‘Outline’ being written independently of the ‘Web’ 


182(1801) 1 East 361n; 6 R.R. 288n. 

183 Nichols v. Universal Pictures Corp., (1930) 7 USPQ 84; Borden v. General Motors 
Corp., (1939) 42 USPQ 117; see also Can. Cop. Act, s. 2 (j); Imp. Cop. Act, s. 35 (1 

154 Totten v. Arthur, (1863) 1 H. & M. 603; Read v. Hodges, (1740), cited in 2 Atk., 
it p. 142; 2 Bro. Parl. Cas., at p. 1388; 3 Swan., at p. 679. 

18 Per Wood V.C., Hotten v. Arthur, (1863) 1 H. & M. 603, at p. 609 

6 Francis, Day and Hunter v. Feldman, {1914} 2 Ch. 728, at p. 734 

7/1931] O.R. 818, at p. 840. 


10 
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in the time.’’ But evidence of the time of production is tenuous at the 
best, depending as it does upon a number of imponderables such as the 
speed at which the author can write and the nature of his subject.’** As 
Clancy J. said in Stein v. R.K.O. Radio Pictures Inc.: ‘‘Evidence to 
support the defendant on the issue of access, especially in the important 
element of time of production, is overwhelming. We find that while the 
corporate defendant had access to plaintiff's composition for a day or 
two before the completion of the script of the defendant's picture, none 
of its employees, connected immediately or remotely with the conception 


of its picture or its production or the direction or the making of any 


change in it, had access thereto.’’!°® 

Furthermore, the time element becomes important when applied to 
the alleged infringement. In determining access, one element is helpful, 
the element of time. For, where access is alleged at a recent date, it is 
more probable that such access affected the subsequent work than an 
allegation that access took place many years before and that the simi- 
larity between the two works depended upon a retention in the memory 
of original material comprised in the earlier work.'*° 


VI. REPUTATION OF DEFENDANT 


Lord Atkin in stating the reasons of the judicial committee in Deeks 
v. Wells spoke of the ‘‘respectable and responsible people whose evi- 
dence otherwise would be believed by the court.’ Thus, the standing 
and reputation of the defendant is an important and proper matter to 
consider when a charge of plagiarism is made. In Shurr v. Warner Bros. 
Pictures Inc. et al.,‘** Leibell ]. discussed the point in the following words 
‘Is a comparison of their literary attainments and literary reputation 
with that of plaintiffs proper in considering this case?) May we ask if 
they are the type who would be likely to plagiarize? That is a proper 
and natural enquiry.’’'** 


See per Riddell J.A., in Deeks v. Wells, [1931] O.R. 818, at p. 845. 

9(1943) 57 USPO 103 

Carew v. R.K.O. Radio Pictures Inc., (1942) 53 USPQ 152 

61/1933] 1 D.L.R. 353, at p. 356 

18'The word ‘‘otherwise’’ was used as Opposed to the intrinsic evidence of copying 

163(1943) 59 USPO 49, at p. 538 ? 94. 

164 Alexander v. Theatre Guild, (1928) 26 F. 2d 741; Frankel v. Irwin, (1918) &@ t 
2d 142. The decisions in Echevarria v. Warner Bros. Picture Inc., (1936) 28 USPQ 213; 
ind Catn v. Universal Pictures Co. Inc., (1943) 56 USPQ 8, cited by some authors 
iuthority for the principle that the reputation and quality of alleged infringers are 


irrelevant matters, do not, on examination, bear out such a statement. 
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So, in Spiers v. Brown,'* Wood V.-C. said ‘‘It was favourable to M. 
Contanseau, [one of the defendants and the author of the work alleged 
to be an infringement] that he went to a highly respectable publisher, 
who submitted it to the revision of an eminent literary man, ... who 
had no notion of this being piracy or fraud.”’ 


Vil. INTENT 


The question whether the use made of matter contained in a con- 
temporary work is piracy, is a question of fact, having regard to the 
objects of the two works, and the intention of the author of the later 
work in the use so made of the materials; and, where the action is tried 
with a jury, the question is one which may be submitted to the jury." 
Che question of intention here referred to must, however, be treated 
with care and within narrow limits. The cases tell us over and over 
again that intention has no bearing on the question of infringement.!*? 
Such a general statement is not, however, strictly accurate, for the 
intention of an author in using a work for the honest purpose of pro- 
moting the progress of science and the arts may have a considerable 
bearing on the question, particularly in influencing the court to decide 
that there was an absence of the animus furandi. As Lord Ellenborough 
pointed out in his answer to a question propounded by counsel in Carey 
v. Kearsley'®* as to whether it would be piracy to take Paley’s Philosophy 
and copy a whole essay, with observations and notes, or additions at 
the end of it: 

Chat would depend on the facts of whether the publication of that essay was to con- 
vey to the public the notes and observations fairly, or only to colour the publications of 


the original essay, and make that a pretext for pirating it; if the latter, it could not be 
sustained. That part of the work of one author is found in another, is not of itself 


16(1858) 6 W.R. 352, at p. 353. 
166 Per Lord Ellenborough, in Cary v. Kearsley, (1803) 4 Esp. 168; Kelly v. Byl 
i880) 13 Ch.D. 682, at p. 688; 49 L.J. Ch. 181, per Bacon V.C. 


167 4nglo-Canadian Music Publishers Assn. Ltd. v. Winnifrith Bros., (1888) 2 Can 
Com. R. 312; Roworth v. Wilkes, (1807) 1 Camp. 94; West v. Francis, (1822) 5 B. & 
Ald. 737; 1 Dow. & Ry., K.B. 400; Lee v. Simpson, (1847) 3 C.B. 871; Leader v. 
Strange, (1850) 15 L.T.O.S. 67; Gambart v. Sumner, (1859) 5H. & N. 5; 29 LJ. Ex. 98; 
Clement v. Maddick, (1859) 1 Giff. 98; Scott v. Stanford, (1867) L.R.3 Eq. 718; Wittman 
v. Oppenheim, (1884) 27 Ch.D. 260; Hanfstaengl v. Baines & Co., {1895} A.C. 20, at 
p. 29; Cooksley v. Johnson & Sons, (1905) 25 N.Z.L.R. 834; Mansell v. Valley Printing 
Co., [1908] 2 Ch. 441, at p. 445, per Cozens Hardy M.R.; at p. 446, per Farwell L.J.; 
Byrne v. Statist Co., |1914]1 K.B. 622; Performing Right Society Ltd. v. Urban District 
Council of Bray, {1930| A.C. 377, at p. 389; Hawkes & Son (London) Ltd. v. Paramount 
Film Service Ltd., (1934) 1 Ch. 593, at p. 602. 
65(1803) 4 Esp. 168. 
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piracy, or sufficient to support an action; a man may fairly adopt part of the work of 
another; he may so make use of another's labours for the promotion of science, and the 
benefit of the public: but having done so, the question will be, Was the matter so 
taken used fairly with that view, and without what I may term the animus furandi?'*® 


It is possible that, on the facts of the case, Lord Ellenborough’s 
words go somewhat too far. But it cannot be said that the intention of 
the alleged infringer is altogether irrelevant particularly when the defence 


is that of fair dealing for research, criticism, or review as provided in 


s. 17 (1) (i) of the Canadian Copyright Act or s. 2 (i) of the Imperial 
Copyright Act. 

The quality and type of work alleged to be infringed enter into the 
question of intent and the issue of fair use. As the United States supreme 
court pointed out in Baker v. Selden,'"® the very object of publishing a 
book on science or the useful arts is to communicate to the world the 
useful knowledge which it contains, but this object would be frustrated 
if the knowledge could not be used without incurring the guilt of piracy 
of the book. Thus, for example, Putnam J., in Sampson & Murdock Co. 
v. Seaver-Radford Co., pointed out: 


So, also, it is clear that, under some circumstances and for certain purposes, a subse- 
quent publisher may draw from the earlier publication its identical words, and make use of 
them. This is particularly so with reference to works in regard to the arts and science, 
using these words in the broadest sense, because, with reference to them, any publi- 
cation is given out as a development in the way of progress, and, to a certain extent, 
by common consent, including the implied consent of the first publisher, others interested 
in advancing the same art or science may commence where the prior author stopped. 
Chis includes medical and legal publications, in which the entire community has an 
interest, and which the authors are supposed to give forth, not only for their own 
pecuniary profit, but for the advancement of science." 


There can, therefore, be little question but that intention has some 
bearing on deciding the issue of infringement. Its value is directed to 
proving or disproving the defence of fair dealing'” and this is particularly 
so in the case of text-books. While the law of Canada and of England 
is not settled in such a satisfactory and liberal manner as it obviously 
has been done in the United States, it would seem fair to say that extracts 

169Lt should be noted however that the animus furandt may be inferred from the 
act of copying: Per Shadwell V.C., Campbell v. Scott, (1842) 11 Sim. 31, at p. 38; 
11 L.J. Ch. 166. And there is clear authority that it is not necessary, in every case where 
invasion of copyright is charged, to prove an animus furandi. Reade v. Lacy, (1861) 
1 J. & N. 524; 7 Jur. N.S. 463; 4 L.T.N.S. 354. 

170(1879) 101 U.S. 99, at p. 103. 

171(1905) 140 F. 539. 

1727. awrence v. Dana, (1869) 4 Cliff. 1, Fed. Cas. No. 8136; New York Tribune Inc. 
v. Otts & Co., (1941) 39 F. Supp. 67. 
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may be taken so long as they do not exceed what is necessary for the 
purpose of fair criticism or review.’ So long as the amount which is 
taken from a previous work is reasonable and the use to which it is put 
is honestly for the purpose of criticism, using that word in its broadest 
sense as meaning a critical use of the material for the promotion of the 
art or science to which it pertains, there will be no infringement.'™ If, 
however, the use made of it is merely for the purpose of furthering the 
sale of the later work and not for purposes of criticism, the evidence of 
such intention is equally relevant and important, as supporting a charge 
of plagiarism.'™ 

Evidence of intention is also relevant where the defendant alleges 
that he was not aware of the existence of copyright in the plaintiff's 
work, and had no reasonable ground for suspecting that copyright sub- 
sisted therein. In such case the plaintiff is not entitled to any remedy 
other than an injunction.’ It will be noted that mere ignorance of the 
existence of copyright is not sufficient; the defendant must prove that 
he had no reasonable ground for suspecting that copyright subsisted in 
the work,'” and this is a defence which under the terms of the sub- 
section must be proved affirmatively.'7* 

The section was considered by Dennistoun J. in Gribble v. Manitoba 
Free Press Co. Ltd.:*"* 


In what cases can the section apply? What “reasonable ground” can a direct copyist 
have for not suspecting the work he copies to be the subject of copyright? Copinger 
suggests, and I agree, that the proper attitude of mind of a copyist towards a work 
that he copies is that copyright in the latter exists, unless he had evidence to the 
contrary. The only grounds for not suspecting copyright appear to be either (a) that 
the period of copyright protection has run out; (b) that he thinks that the work is of 
such character that it ought not to be a subject of copyright; or (c) that the work is 


3 Carey v. Kearsley, (1803) 4 Esp. 168, per Lord Ellenborough; Saunders v. Smith, 
(1838) 3 My. & Cr. 711; Hodges v. Welsh, (1840) 2 Ir. Eq. R. 266; Butterworth v. Kelly, 
(1888) 4 T.L.R. 430. 

14 Jarrold v. Houlston, (1857) 3 K. & J. 708; 3 Jur. N.S. 1051; West Publishing Co. 
v. Lawyers Cooperative Publishing Corp., (1897) 79 F. 756; West Publishing Co. v 
Thompson, (1910) 176 F. 833; Anderson v. Baldwin, (1928) 27 F. 2d 82; College Entrance 
Book Co. Inc. v. Amsco Book Co., (1940) 45 USPQ 516. 

1 Fenry Holt & Co. Inc. v. Liggett & Myers Tobacco Co., (1938) 37 USPQ 449. 

1%6As provided by Canadian Copyright Act, s. 22; Imperial Copyright Act, s. 8 

17Gribble v. Manitoba Free Press Co., [1931] 3 W.W.R. 570; [1932] 1 D.L.R. 169; 
Byrne v. Statist Co., [1914] 1 K.B. 622; Swinstead v. Underwood & Sons, (1924) Macg. 
Cop. Cas. 39; John Lane, The Bodley Head Lid. v. Associated Newspapers Ltd., [1936] 
1 K.B. 715; [1936]1 All E.R. 379. 

'8Performing Right Society v. Urban District Council of Bray, |1930)A.C. 37 
at p. 390. 

17911931] 3 W.W.R. 570, at p. 579. 
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a foreign work. If a copyist were to ascertain that the author had died 100 years ago, 


he might have reasonable grounds for thinking that no copyright existed. The article 
in question is of a literary and biographical character and should have at once suggested 
to the Manitoba Free Press that it was subject to copyright.'*° 





The section has only a limited application and will afford no defence 
in the case of a defendant who copies a work which is potentially a 
copyright work or a work in which copyright is capable of subsisting,'*! 
or who makes no enquiry as to whether copyright exists,’*? or in the 
case of a defendant who by reason of a mistaken view of the law thinks 
there is no copyright in the work in question.'** As Lord Greene M.R. 
said in Frank Smythson Ltd. v. G. A. Cramp & Sons Ltd. et al.:'*4 





Not merely must a defendant who relies on that section show that he was not aware 
that copyright subsisted—and that, in my judgment, cannot protect him if his ignorance 
is due merely to a mistake in law—but he must have no reasonable ground for suspecting 
that copyright subsisted. What the respondents did here was that, without making 
any enquiry or any investigation, they resolved in their own favour all doubts as to the 
existence of copyright in this particular compilation. The section was never designed 
to protect people who act in that way.!™ 





Nor does the section afford a defence in the case of a defendant who 
makes a mistake as to the owner of copyright and obtains permission to 
reproduce from a person whom he thinks to be the author or owner of 
the copyright.'* For a defendant to suppose that he has the authority 
of the owner of the copyright is a very different thing from alleging and 
proving that he did not suspect that any copyright existed. It is this 
latter state of mind which s. 22 requires to be proved, and s. 22 is no 
protection to a person, who knowing or suspecting that copyright exists, 
makes a mistake as to the owner of the copyright and under that mistake 
18°See also Fiel v. Lemaire, (1940] Ex. C.R. 21, at p. 33; Zamacois v. Douviile et al., 
1943) 3 Fox Pat. C. 44, at p. 73; Byrne v. Statist Co., [1914] 1 K.B. 622; John Lane, 
The Bodley Head Lid. v. Associated Nex Spapers Lid., |1936]1 All E.R. 379. 

'S!Frank Smythson Lid. v. G. A. Cramp & Sons Ltd. et al., [1943] 1 All E.R. 322, at 
p. 325, per Lord Greene M.R.; [1944] 2 All E.R. 92. 

‘Kirk v. Fleming, (1929) Macg. Cop. Cas. 44, at p. 46, per Luxmoore J.; Pytram 
Ltd. v. Models (Leicester) Ltd., [1930] 1 Ch. 639; Frank Smythson Lid. v. G. A. Cramp 
< Sons Lid. et al., [1943] 1 All E.R. 322, at p. 325, per Lord Greene M.R.; [1944] 
2 All E.R. 92. 

18 Pytram v. Models (Leicester) Ltd. {1930} 1 Ch. 639, at p. 664, per Clauson J.; 
and see also Masson, Seeley & Co. Lid. v. Embosotype Manufacturing Co., (1924) 41 
R.P.C. 160, per Tomlin J. 

184[1943] 1 All E.R. 322, at p. 325; [1944] 2 All E.R. 92. 

‘See also Bradbury v. Meace, (1914) Macg. Cop. Cas. 176. 

‘Byrne v. Statist Co., [1914] 1 K.B. 622, at p. 628; Tate v. Thomas, [1921] 1 Ch. 
503, at p. 513. 
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obtains authority to publish from a person who is not in fact the owner.'87 
Ignorance of the existence of the work is not material. The innocence 
required as a defence is innocence that copyright existed in the work. 
The alleged infringer must believe as a fact and not as a consequence of 
law that his work is not an infringement.!** 

This defence is not applicable if the copyright is registered. Regis- 
tration presumes knowledge of the existence of copyright on the part of 
the defendant,'*® for in such case ‘‘the defendant shall be deemed to have 


had reasonable ground for suspecting that copyright subsisted in the 
work.’’!% 


The question of intent to copy is important not only in considering 
the weight of circumstantial evidence of copying to be derived from an 
analysis of similarities,’ but is also of evidentiary value in considering 
the issue of whether the quantity of work copied is sufficient to constitute 
an infringement. Where the defence is one of fair dealing, we have seen 
that the intention of the user is of considerable importance. A bona fide 
use of part of a work for criticism, review, or research is permissible,!” 
but the use must be in good faith and this question of good faith is 
influenced by many factors such as, e.g., the purpose for which it is 
taken,'™ the fact of whether the defendant's work competes with the 
plaintiff's work '* or may serve as a substitute for it,'® or interfere 
with a work which the plaintiff may publish in the future.’ So also, a 


'S7 Byrne v. Statist Co., [1914] 1 K.B. 622, at p. 628; John Lane, The Bodley Head 
Ltd. v. Associated Newspapers Lid., [1936] 1 All E.R. 379, at p. 383. 

'88The only reported occasion when the defence was successfully pleaded was in 
Swinstead v. Underwood & Sons, (1924) Macg. Cop. Cas. 39, where the defendant 
copied the design of a tombstone. 

18S, 22. 

‘Canadian Performing Right Society v. Ford Hotel, (1935) 2 D.L.R. 391, at p. 400. 

'‘"Harold Lloyd Corp. v. Witwer, (1933) 65 F. 2d 1; Shipman v. R.K.O. Radio 
Pictures Inc., (1939) 40 USPQ 211, at p. 216. 

Canadian Copyright Act, s. 17 (1) (i); Imperial Copyright Act, s. 2 (i). 

‘%Chappell & Co. Ltd. v. D. C. Thompson & Co. Ltd., (1934) Macg. Cop. Cas. 467. 

1%Zamacois v. Douville et al., (1943) 3 Fox Pat. C. 44; Kelly v. Hooper, (1839) 
4 Jur. 21; Bohn v. Bogue, (1846) 10 Jur. 420; Scott v. Stanford, (1867) L.R. 3 Eq. 718; 
36 L.J. Ch. 729; Cooper v. Stephens, [1895] 1 Ch. 567, at p. 572; Weatherby v. Inter- 
national Horse Agency, {1910] 2 Ch. 297; British Broadcasting Co. v. Wireless League 
Gazette Publishing Co., [1926] 1 Ch. 433, at p. 442; Cambridge University Press v. Unt- 
versity Tutorial Press, (1928) 45 R.P.C. 335; Weatherby & Sons v. Galopin Press Lid., 
(1931) Macg. Cop. Cas. 297; Yale Untversity Press v. Row Peterson & Co., (1930) 
10 F. 2d 290. 

1% Roworth v. Wilkes, (1807) 1 Camp. 94. 

'‘%Zamacois v. Douville, (1943) 3 Fox Pat. C. 44, at p. 66; Bradbury v. Hotten, 
(1872) L.R. 8 Ex. 1; Walter v. Steinkopff, [1892] 3 Ch. 489, at 496; Weatherby & Sons 
v. International Horse Agency and Exchange Ltd., (1910) 2 Ch. 297. 
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claim of right in connexion with copying would seem to show an inferenc« 
of intention to take a substantial part as occasion arises.!%7 

Where, however, the action is not one involving civil remedies for 
infringement, but one where the summary remedies provided by sections 
25 and 26 of the Canadian Copyright Act are invoked, the penal nature 
of the provisions makes intent a necessary ingredient of the offence.!* 

In order to give rise to the summary remedies provided by these 
sections,'®® the act of infringement must have been committed know- 
ingly.2°°) The word ‘‘knowingly’’ may be construed as meaning ‘“‘with 
knowledge of the existence of copyright.’"*°! This is entirely a question 
of fact and does not involve in any way the presence of mens rea which 
is an expression inapplicable to this section. While the onus is upon the 
prosecution to show that the accused acted knowingly, this is not in 
any sense to derogate from the fundamental principle, ignorantia juris 
neminem excusat, which is not in any sense to be modified or departed 


from.?° 


The intent of the defendant is, therefore, a matter which is relevant 
both in civil and summary proceedings in respect of infringement of 
copyright. While it is quite true that a copying of a work constitutes 
infringement whether the copier intended to infringe or not, those cases 
which go so far as to generalize by saying that innocence, ignorance, or 
intent constitute no element to be considered on the issue of infringement 
are to be scrutinized with care and read only in the light of the qualif- 
cations expressed above. Evidence of intent, it is obvious, may in 
certain cases solve decisively the question of whether what the defendant 
has done constitutes infringement or not. 


187Goller v. Wolofsky, (1934) 72 Que. S.C. 419; Tate v. Devon & Exeter Constitutional 
Newspaper Co., (1889) 40 Ch.D. 500, at p. 507, per North J.; Trade Auxiliary Co. v. 
Middlesboro & District Tradesmens' Protective Association, (1889) 40 Ch.D. 425; 5 
T.L.R. 254. 

1% National Breweries Lid. v. Paradis, [1925] S.C.R. 666, at p. 670; Heilbronner v. 
Daoust, (1915) 49 Que. S.C. 65; 28 D.L.R. 293; R.v. National Theatre, (1932) 71 Que. 
S.C. 320i. 

19Cf. Imperial Copyright Act, s. 11. 

200R. v. Baldolt, (1913) The Times, Nov. 27. 

2 Cooper v. Whittingham, (1880) 15 Ch.D. 501; Carlton Illustrators v. Coleman & 
Co. Ltd., {1911] 1 K.B. 771, at p. 779. 

2@(Caumont British Distributors Ltd. v. Henry, |1939] 2 All E.R. 808, per Lord Hewart 
L.C.J.; Preston v. Raphael Tuck & Sons Litd., {1926] 1 Ch. 668. 
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VIII. Expert EvIDENCE 


At the trial, expert evidence is admissible to point out coincidences, 
similarities, and other evidence of identity,?°* but not to state as a matter 
of opinion that there has been copying.?" ' 

Where infringement of musical compositions is charged, expert 
testimony is helpful, but the test is that of resemblance noticeable to the 
average hearer.” But auditory evidence with regard to musical compo- 
sitions must be convincing and the testimony of one person as to hearing 
copyrighted music played will not be accepted in face of a denial that 
it was played.2* Mere preponderance of evidence is not sufficient. 
While it is not absolutely necessary that one be a musician to identify 
music, the fact that plaintiff's witnesses are not musicians will be of 
weight in deciding the issue in the face of a clear denial from the defendant 
as to the playing of the composition in question.2% 

The fact that evidence of infringement of musical compositions is 
tendered by ‘‘spotters’” or ‘‘music detectives,’’ who go to places of 
public entertainment in order to assemble information as a foundation 
for infringement suits is a matter which goes only to the question of their 
credibility.2°* But expert evidence in the case of musical compositions 
is receivable only within limits. The essential test is whether there is 
a resemblance noticeable to the average hearer,*°? and where expert 
testimony is contradictory the general rule as to the inference to be drawn 
from similarities is not applicable.2*° But where plaintiff's witnesses 
made notes at the time and were positive that a certain piece of music 
was played while defendant's witnesses were not sure what was played, 
infringement was held to be proved." Where expert testimony is 

203 Underwriters’ Survey Bureau Ltd. et al. v. American Home Fire Assurance Co. and 
Central Fire Office Inc., [1939] Ex. C.R. 296, at p. 301; Wilkie v. Santley Bros. Inc., 
(1937) 34 USPQ 269; Alien v. Walt Disney Productions Ltd., (1941) 50 USPQ 365. 

2% Deeks v. Wells, (1933] 1 D.L.R. 353, at p. 357, per Lord Atkin; Cary v. Kearsley, 
(1802) 4 Esp. 168. The cases give only sporadic assistance on the question of admissi- 
bility of expert evidence in copyright cases. A comprehensive statement on the per- 
missible scope of expert testimony in the analogous field of patent cases appears in 
British Celanese Ltd. v. Courtaulds Ltd., (1935) 52 R.P.C. 171, at p. 196, per Lord Tomlin. 

2% Arnstein v. Edward B. Marks’ Musical Corp., (1936) 82 F. 2d 275; Hirsch v. 
Paramount Pictures Inc., (1937) 32 USPQ 233. 

2% Robbins Music Corporation v. Letdig, (1931) 9 USPQ 319. 

207 Buck v. Wood, (1942) 52 USPQ 246; Buck v. Roman, (1943) 56 USPQ 310. 

208 Remick Musical Corp. v. Interstate Hotel Co., (1944) 63 USPQ 327. 

209Hirsch v. Paramount Pictures Inc., (1937) 32 USPQ 233. 

°Gingg v. Twentieth Century-Fox Film Corp., (1944) 62 USPQ 121, at p. 125. 

211Leo0 Feist Inc. et al. v. Demarie, (1937) 32 USPQ 122; Buck v. Lansdowne Service 
Inc., (1943) 57 USPQ 371; Remick Music Corp. v. Interstate Hotel Co., (1944) 63 
USPQ 327. 
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completely contradictory, the final decision rests with the court, using 
its Own perceptions, experience, and judgement.?" Evidence of infringe- 
ment must be sufficient to inform anyone familiar with the plaintiff's 
composition that enough of it was played to enable that person to identify 
it. If sufficient is played to enable it to be recognized, the court will hold 
that a substantial part was played.*"* The court may, in such a case, 
accept the testimony of expert witnesses and form its own conclusions, 
without hearing the music played and comparing the compositions.*"4 
The fact of publication of a musical work in its printed form as a 
literary work must be proved in the ordinary way, and secondary evi- 
dence of its contents cannot be given in the absence of an explanation 
as to its non-production in evidence.” But this is quite a different thing 
from giving evidence of the presentation of a dramatic work or the per- 
formance of a musical composition. In such case the evidence of an 
observer is relevant and admissible. The observer is not speaking of the 
score of music or the transcript of the play from his recollection of seeing 
the same on paper. He is speaking of a performance as something ap- 
pealing to the eye or to the ear—to the ear by words sung or spoken, 
whether with or without orchestral accompaniment, to the eve by the 
scenery and costumes and by the dramatic action of the players. Such 
evidence is admissible whether to prove the performance of the alleged 
infringement or the existence of the work of the plaintiff. In the latter 
case the evidence relates not to the printed score or transcript but to 
the witness's recollection of what he has actually seen and heard. Thus, 
where in a case involving the Gilbert and Sullivan opera, the Pirates of 
Penzance, a witness testified that he knew the opera in question, which 
he had seen and heard performed many times, that he had been present 
at one of the performances complained of, and that what had been per- 
formed on such occasion was the opera in question, it was held that such 
evidence was admissible and that it constituted sufficient proof of the 


identity of what was performed by the defendants with the opera in 


Deeks v. Wells, |1931] O.R. 818. In De Montijo v. Twentieth Century-Fox Film 
Corp., (1941) 50 USPQ 440, two musical compositions were involved. The expert 
evidence was completely opposed and the court decided the case according to its own 
musical sense. See also Gingg v. Twentieth Century-Fox Film Corp., (1944) 62 USPQ 
121, at p. 125 

"Canadian Performing Right Society Ltd. v. Canadian National Exhibition Assoct 
ation, (1934) O.R. 610, at p. 615; see also Hawkes & Son (London) Ltd. v. Paramount 
Film Service Lid., (1934) 50 T.L.R. 315, 363; [1934] 1 Ch. 593 

24 Canadian Performing Right Society Ltd. v. Canadian National Exhibition Assoct 
ition, |1934] O.R. 610, at p. 615. 

Boosey v. Davidson, (1849) 13 Q.B. 257; 18 L.J.Q.B. 174 
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question, and consequently of the infringement.*"* 


Given a witness with a good memory, a trained ear for music, a familiarity with that 
lass of performance and a faculty for observation, the testimony of such a one might 
be much more satisfactory evidence than the attempted record on paper of so much of 
such a performance as is capable of being represented to the eye alone on paper. It 
seems to me that the rule rejecting the oral testimony of a witness as to the contents 
of a document he had read does not apply here at all. What is sought to be proved 
in this case is not the contents of any book or document, but the resemblance or identity 
of two performances, partly verbal, partly musical, and partly made up of dramatic 
ction, gesture and facial expression.2?"’ 


In the case of dramatic works repugnance is sometimes expressed to 
expert testimony on the issues of infringement and originality. Thus, in 
Nichols v. Universal Pictures Corporation et al., Learned Hand J. said: 


It ought not to be allowed at all... it cumbers the case and tends to confusion, 
for the more the court is led into the intricacies of dramatic craftsmanship, the less 
likely it is to stand upon the firmer, if more naive, ground of its considered impressions 
ipon its own perusal. We hope that in this class of cases such evidence may in the 
future be entirely excluded, and the case confined to the actual issues; that is, whether 
the copyrighted work was original, and whether the defendant copied it, so far as the 
supposed infringement is identical .?!* 


The weight which is given to the evidence of expert witnesses varies 
with the circumstances and with the temperament of the judge before 
whom the testimony is given. The elaborate analyses of both works 
made by the witnesses on both sides in Deeks v. Wells*!® received very 
little weight from any of the courts which considered the case, mainly 
for the reason that it was so completely contradictory. Indeed, the 
trial judge®*® speaks of the ‘‘fantastic hypotheses” of one of the expert 
witnesses. In the court of appeal, Riddell J.A.2# said: ‘Without quoting 
the alleged maxim of a well-known English Judge as to expert witnesses, 
| am wholly in accord with the view of the trial Judge as to the weight 
to be given to the evidence in this case.’"”* In the case of Beauchemin 
v. Cadieux, Blanchet J., in the Quebec court of queen’s bench, speaking 
of the critical studies of the two works made by expert witnesses, said: 
‘These observations are ingenious and interesting, but unfortunately 


"6Carte v. Dennis, (1900) 2 Can. Com. R. 256; and see Boosey v. Davidson, (1849) 
13 Q.B. 257. 

*7Per McGuire J., at p. 278. 

214(1930) 7 USPQ 84, at p. 88. 

19/1931] O.R. 818. 

™°Raney J., at p. 830. 

=1At p. 835. 

22Presumably the learned justice of appeal referred to the epigram concerning 
liars, damned liars, and expert witnesses. 
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they have no probative force, because they are in reality only pleadings 
and not evidence.’’*** 

Generally speaking, it may be said that the courts, while ready 
to hear the testimony of expert witnesses and to benefit by the 
assistance which they give in the way of carefully prepared and critical 
analyses and comparisons of the works involved in an action, are rathet 
disposed, as we shall see, to consider themselves more properly the 
arbiters of originality and plagiarism and to base their conclusions on 
their own literary, dramatic, musical, or artistic perceptions.*** 


IX. PRODUCTION AND INSPECTION 


While expert evidence is admissible to point out and explain simi 
larities, omissions, discrepancies, and inaccuracies, it is usual to exhibit 
to the court the original and the alleged piracy so that the court may, 
on inspection of them, form its opinion.**° There is authority for the 
view that the similarity between the alleged infringement and the work 
of which it is claimed to be a piracy should be shown by introducing both 
works in evidence.***> Both methods were used in the Deeks Case, and 
it is perhaps a commentary on the quality of expert evidence that wit- 
nesses of the highest academic standing and of the utmost probity and 
integrity testified in the strongest possible terms—the one set of experts 
in favour of the plaintiff and plagiarism, the second set in favour of th 
defendant and independent creation. But while such procedure is usual, 
it is not necessary that both works be produced and the court may 
decide without inspection.”*7. Thus, in Lucas v. Williams & Son,”* the 
original picture from which copying was alleged was not produced, but 


1900) 2 Can. Com. R. 337, at p. 362. 

24The earlier procedure of referring the works to a master for examination and 
comparison seems to have become outmoded, although the practice contains much that 
is to be recommended. As was said in Gyles v. Wilcox, (1740) 2 Atk. 141, at p. 144, a 
case in which it was alleged that a law book entitled Modern Crown Law was a colourable 
infringement of Sir Matthew Hale's Pleas of the Crown: ‘It would be absurd for the 
chief justice to sit and hear both books read over, which is absolutely necessary, to judge 
between them, whether the one is only a copy from the other.... This I think is one 
of those cases where it would be much better for the parties to fix upon two persons of 
learning and abilities in the profession of the law, who would accurately and carefully 
compare them, and report their opinion to the court.” See also Jeffery v. Bowle 

1770) Dick $20: Jeffery v. Leadbetter, (1799) 4 Ves. 681 

225 Fradella vy. Weller, (1831) 2 Russ. & MvlIne 247 

226 Beauchemin v. Cadieux, (1900) 2 Can. Com. R. 337, at p. 364 

27 Fradella v. Weller, supra 

2248/1892] 2 Ch. 113 
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evidence as to its appearance was given by a witness who had seen it. 
In holding that such evidence was admissible, Esher M.R. said: 


lo produce the original picture and the alleged copy, so that the jury may compare 
the two, may be most satisfactory evidence of imitation, but it does not follow that it 
is the only evidence of it which can be given, nor does it follow that the evidence which 
was given in this case is only secondary evidence. ... I am not prepared to say that 
the infringement could not be proved by calling a witness to say that he knew the original 
picture, and had seen the picture which was alleged to be a copy of it, and they were 


999 


both exactly alike.” 


It is important that the defendant's manuscript be produced at the 
trial to show what the defendant did and how it was done in order to 
rebut a prima facie case of piracy,**° and particularly where the defence 
is that of common source.*** Where the plaintiff makes out a prima facie 
case, the defendant is under the obligation of explaining how his work 
has been done, either by the production of his manuscript, or by the 
evidence of the writer of the manuscript present at the trial.2°? As Wood 
\.C. said in Hotten v. Arthur? “It is of great importance as evidence 
of bona fides that the original MS. be produced. That decided me in 
favour of the defendant in the French dictionary case :2*4 | saw that he 
had bestowed great pains and labour on his subject; and though he had 
copied a great deal from the plaintiff, | was convinced that he had 
honestly exercised his mind upon his work.’” 





Where the defendant’s manuscript is unavailable for inspection by 
the court, the person who prepared it should be called as a witness in 
order to rebut the prima facie case made by the plaintiff's evidence of 
piracy.**° 

Where there is no proof of access, infringement must be determined 
by an examination of the works themselves.**7_ In such a case it is obvious 


29At p. 116. 
20 Cadteux et al. v. Beauchemin et al., (1901) 31 S.C.R. 370. 
231 Totten v. Arthur, (1863) 1 H. & M. 603; Weatherby & Sons v. Galopin Press Lid., 
1931) Macg. Cop. Cas. 297. For admissibility and sufficiency of evidence to prove 
the nature of infringement of a performing right in a dramatic work, see Carte v. Dennis, 
1900) 2 Can. Com. R. 256. For sufficiency of evidence to show infringement in case 
of a compilation, see Beauchemin v. Cadieux, (1900) 2 Can. Com. R. 337, at p. 364. 
82 Beauchemin v. Cadieux, (1900) 2 Cas. Com. R. 337, at p. 366. 
*33(1863) 1 H. & M. 603, at p. 609. 
™4 Spiers v. Brown, (1858) 6 W.R. 352; and see Jarrold v. Houlston, (1857) 3 K. 
& J. 708. 
35Cf. Spiers v. Brown, (1858) 6 W.R. 352, at p. 353, per Wood V.-C.: “It was also 
favourable to the defendant, that he produced his manuscript.” 
6 Cadieux v. Beauchemin, (1901) 2 Can. Com. R. at 171. 
37 Adventures in Good Eating Inc. v. Best Places to Eat, Inc. et a'., (1943) 56 USPQ 


242 





454 THE UNIversity oF Toronto Law JouRNAL 


that the final decision rests upon the court using its own knowledge and 
experience as to whether there is sufficient similarity to indicate copy- 
8 The court must determine whether or not the fact of infringement 
is proved, and the opinion of experts, although helpful, may not be 
substituted for the court’s judgement.***® The court is not bound by the 


ing.?3 


evidence of experts,*° and will itself compare and decide upon alleged 
piracy by inspection where that can be safely done.**" Thus, in a case 
involving infringement of a musical work by the sound track of a moving 
picture film, the court of appeal attended to see the film reproduced.?” 

Identity of two works may disappear when they are read or viewed 
by the court. Where, for example, a court receives the impression from 
such a comparison that two authors, basing their stories on the same 
locale, have expressed different themes on the same question and the 
similarities in scenes are only the natural result of the locale, a charge 
of plagiarism cannot be made out.*** When the court has an opportunit\ 
of comparing the two works in question, it has before it all necessary 
data to decide the question of infringement.*** The ultimate test of 
infringement must be a comparison of the two works as actually 
published.2 


Copyright is, of course, limited to the right to produce or reproduce 


‘the work or any substantial part thereof.’’ Unless, therefore, a sub- 


28 Allen v. Walt Disney Productions Ltd., (1941) 50 USPQ 365, at p. 371. 

3°Encyclopedia Britannica Co. v. American Newspaper Assn., (1904) 130 F. 460; 
West Publishing Co. v. Edward Thompson Co., (1910) 169 F. 883; Allegrini v. De 
Angelis, (1945) 64 USPQ 15. 

“0Deeks v. Wells, [1931] O.R. 818, at p. 836, per Riddell J.A. 

41 Sheriff v. Coates, (1830) 1 Russ. & M. 159. Examples of two works side by side 
to ascertain whether one is derived from the other may be seen by a perusal of the 
judgements in Deeks v. Wells, [1931] Q.R. 818; [1931] 4 D.L.R. 533; Lewys v. O' Neill, 
(1931) 9 USPQ 465; Ansehl v. Puritan Pharmaceutical Co. et al., (1932) 15 USPQ 38; 
Shipman v. R.K.O. Radio Pictures Inc. (1937) 35 USPQ 242; Houghton Miffiin Co. 
Noram Publishing Co. Inc. et al., (1939) 42 USPQ 370; Rapp v. Harold Lloyd Corpn., 
(1940) 45 USPQ 225; Official Aviation Guide Co. Inc. v. American Aviation Associates 
Inc. et al., (1945) 65 USPQ 553 

*2Hawkes & Son (London) Ltd. v. Paramount Film Service Ltd., |1934) 1 Ch. 598, 
at p. 604 

480)’ Rourke v. R.K.O. Radio Pictures Inc., (1942) 53 USPQ 95. 

244 Nichols v. Universal Pictures Corp., (1930) 45 F. 2d 119; 7 USPQ 84; Lowenfel 
v. Nathan, (1932) 16 USPQ 421; Ornstein v. Paramount Productions Inc., (1935) 25 
USPQ 242; Christianson v. West Publishing Co., (1944) 60 USPQ 279. 

Jeffery v. Bowles, (1770) Dick. 429; Jeffery v. Leadbetter, (1799) 4 Ves. 681 
Vesey v. Sweet, (1824) 5 Vesey 709n; De Montijo v. Twentieth Century-Fox Film Cort 

1941) 50 USPQ 440 
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stantial part of a work is copied, there is no infringement.** As was 
said by Shadwell V.-C. in Sweet v. Cater :**7 ‘‘Upon the question of whether 
there has been a piracy, it is not a question of one small passage here and 
another there, but when such a point is raised as to the quantity of the 
matter copied, | have always understood that the court at the time of 
trial, is to look at the two works and satisfy itself, as well as it can, 
whether there has been such an abstraction as forms a fair subject of 
complaint.’ To ascertain what is a substantial part both the original 
and the infringing work must be looked at. What constitutes a small 
part of the original work may form a large and substantial part of the 
second work and in such case there will be infringement.**® It is always 
a question of fact whether the part taken is a substantial part or not.*°° 
In determining what is a substantial part a variety of circumstances 
must be considered, i.e., the value of the part appropriated; its relative 
value to each work; the purpose it serves in each; and how far the pirated 
matter will tend to supersede the original or interfere with its sale.**! 
All the circumstances must be regarded, including the quality as well as 
the quantity of what is taken, for quality may in some cases be more im- 
portant than quantity." Thus, in Leslie v. Young & Sons, Lord Her- 
schell L.C., after noting that certain pages which were copied constituted 
only a small portion of the plaintiff's book 


namely four pages out of 
forty—stated the rule as follows: 

But I do not think that is a just way of regarding the matter in point of law, because 
a compilation of this kind may contain several independent features of different merit, 
of differing advantage to the public, and likely to operate to a different extent in pro 


moting the sale of the work. It may be that one part of a work of this kind, though 


containing only a few pages, may be the very thing that the presence or absence of which 
would most largely promote or retard the sale of the work. Therefore, although these 





46Kantel v. Grant, Nisbet & Auld Ltd., |1933] Ex.C.R. 84, at p. 96; Whittingham v. 
Wooler, (1817) 2 Swan. 428; Murray v. Elliston, (1822) 5 B. & Ald. 657; Pike v. 
Nicholas, (1869) 5 Ch. App. 251; Boosey v. Whight, [1900] 1 Ch. 122; Cooksley v. 
Johnson & Son, (1905) 25 N.Z.L.R. 834; Henry Holt & Co. Inc. v. Liggett & Myers 
Tobacco Co., (1938) 37 USPQ 449; Kustoff v. Chaplin, (1941) 120 F. 2d 551; 49 USPQ 
580, at p. 589; Shurr v. Warner Bros. Pictures Inc., (1943) 59 USPQ 49. 

*47(1841) 11 Sim. 572. 

*48See also Hawkes & Son (London) Ltd. v. Paramount Film Service Lid., |1934 
1 Ch. 593, at p. 606. 

*°Kelly v. Hooper, (1839) 4 Jur. 21. 

9 Planché v. Braham, (1837) 4 Bing. N.C. 17; Moore v. Clarke, (1842) 9 M. & W. 
692; Bradbury v. Hotten, (1872) L.R. 8 Ex. 1; 42 L.J. Ex. 28; Chatterton v. Cave, (1878) 
3 App. Cas. 483, at p. 498; Beere v. Ellis, (1889) 5 T.L.R. 330 

*1Carr v. National Capital Press Inc., (1934) 21 USPQ 408. 

22Tinsley v. Lacy, (1863) 1 H. & M. 747; Warne & Co. v. Seebohm, (1888) 39 Ch.D. 
73; Trading Auxiliary Co. v. Middlesborough, (1889) 40 Ch.D. 425 
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pages are but few, it seems to me that nevertheless they may be properly treated as 
an independent work and protected by the copyright law.?® 


The question of substantiality is to be considered from a standpoint of 
whether what is taken diminishes the value of the original and interferes 
with the sale of the author’s work. It does not necessarily depend upon 


the quantity of the plaintiff's work which is quoted by the defendant or 
introduced into his own work.*** The word ‘‘substantial’’ does not only 
denote bulk or length of extracts. As Lord Cottenham said in Bramwell 
v. Halcomb:*** ‘When it comes to a question of quantity, it must be very 
vague. One writer might take all the vital part of another's book, 
though it might be but a small proportion of the book in quantity. It 
is not only quantity, but value that is always looked to."’°* The charac- 
ter of the works will be looked at,?°7 and the court will in all cases look 
not at isolated passages but at the two works as a whole to see whether 
the infringement by the defendant has unduly interfered with the 
plaintiff's right.*°* 

But the question of minuteness in value of the original matter ex- 
tracted from a work for purposes of criticism will have great weight with 
the court, in influencing its decision on the issue of infringement or fair 
dealing.?* 


Thus, quotation is necessary for the purpose of reviewing; 
and, as Lord Eldon L.C. pointed out in Mawman v. Tegg,**° quotation 
for such a purpose is not to have the appellation of piracy affixed to it. 
But quotation may be carried to the extent of manifesting piratical 
intention, So, the court may infer a larger measure of copying from the 
fact that some copying, even though of only a small portion, has been 
proved, or as Lord Eldon L.C. put it in Mawman v. Tegg*™ the court is 


23(1894] A.C. 335, at p. 342. 

24 Bramwell v. Halcomb, (1836) 3 My. & Cr. 737, at p. 738, per Lord Cottenham 
C.J.; Saunders v. Smith, (1838) 3 My. & Cr. 711; Kelly v. Hooper, (1841) 1 Y. & C. 
Ch. Cases 197; Stevens v. Wildy, (1850) 19 L.J. Ch. 190; Scott v. Stanford (1867) L.R. 
3 Eq. 718; Chatterton v. Cave, (1878) 3 App. Cas. 483; Cooper v. Stephens, [1895] 
1 Ch. 567, at p. 572; Neal v. Harmer, (1897) 13 T.L.R. 209; Brookes v. Religious Tract 
Society, (1897) 45 W.R. 476; Blackie & Sons v. Lothian Book Publishing Co., (1921) 
20 C.L.R. 396. 

285(1836) 3 My. & Cr. 737, at p. 738. 

26See also per Lord Cottenham L.C., in Saunders v. Smith, (1838) 3 My. & Cr. 711; 
Johnstone v. Bernard Jones Publications Ltd., |1938| 2 All E.R. 37, at p. 49. 

257 Bradbury v. Hotten, (1872) L.R. 8 Ex. 1; Smith v. Chatto, (1874) 31 L.T. 
Leslie v. Young, [1894] A.C. 335. 

*8Kelly v. Hooper, (1839) 4 Jur. 21; Sweet v. Cater, (1841) 5 Jur. 68, at p. 70, per 
Shadwell V.C. 

259 Bell v. Whitehead, (1839) 8 L.J.N.S. Ch. 141; 3 Jur. 68. 

2609/1826) 2 Russ. 385, at p. 393. 

61 Supra. 
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left to conjecture, or rather it is left to conclude ‘‘from passages which 
are shown to have been copied from the original work, how much more 
has been copied.’’?*? 

In general, once copying of a substantial part has been proved the 
court will enjoin production of the entire work. As pointed out by 
Shadwell V.C., in Stevens v. Wildy,?* the law ‘‘is in conformity with the 
old Roman law, which is, that if the defendant will take the plaintiff's 
corn and mix it with his own, the whole should be taken to be the 
plaintiff’s.”’ 

The question to be determined is whether, assuming ac the de- 
fendants made unfair use of a sufficient amount of the plaintiff's copy- 
rightable material to justify a holding of infringement.*** As Hough J. 
pointed out, in Frankel v. Irwin et al.,** the test to be applied in all such 
comparisons is that of the library rather than that of the dissecting room, 

namely—the effect on the imagination of the judge of a comparative 
reading of the works in question.?* 


The method of dissecting works and setting them up in two parallel 
columns, as was done by the expert witnesses in Deeks v. Wells,?*7 is 
hardly the proper approach for a court to use in deciding whether there 
is sufficient similarity from which to infer access and to find infringement. 
It has been frowned on in the courts on more than one occasion,?® 
although its use still persists. As the courts have often said, infringe- 
ment of a work of imagination is determined by the result of comparative 


reading, on the imagination of the reader, not by a dissection of sentences 
and incidents.** Technical analysis is not the proper approach to a 
solution; it must be more ingenuous, more like that of a spectator, who 
would rely upon the complex of his impressions.?*° Warnings are 
constantly being given by the courts to avoid the analyses of experts 
who, by reducing incidents to abstractions, can find the similar in the 


282See also Lewis v. Fullarton, (1839) 2 Beav. 6, at p. 10, per Lord Langdale M.R. 

263(1850) 19 L.J. Ch. 190, at p. 193. 

*64 Dymow v. Bolton, (1926) 11 F. 2d 690; Nichols v. Universal Pictures, (1930) 45 F 
2d 119; 7 USPQ 84; Lowenfels v. Nathan, (1932) 16 USPQ 421. 

26(1918) 34 F. 2d 142, at p. 144. 

266See also Nichols v. Universal Pictures Corp., (1930) 45 F. 2d 119, at p. 123; 7 
USPQ 84; Etsman v. Samuel Goldwyn Inc., (1938) 37 USPQ 760. 

67/1931] O.R. 818. 

268 Bachman et al. v. Belasco, (1915) 224 F. 817; Frankel v. Irwin et al., (1918) 34 F. 
2d 142; Eisman v. Samuel Goldwyn Inc., (1938) 37 USPQ 760; Christie v. Harris, 
(1942) 54 USPQ 360. 

26° Frankel v. Irwin, supra; Christie v. Harris, (1942) 54 USPQ 360. 

270 Nichols v. Universal Pictures Corp., (1930) 45 F. 2d 119, at p. 123; 7 USPQ 84, 
at p. 88; Arnstein v. Broadcast Music Inc., (1943) 58 USPQ 451. 
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wholly dissimilar“! The proper test is that which makes similarity 
dependent not upon the minute, scalpel-like dissection of an expert, who 
transmutes each incident into an abstraction or sublimation in order to 
find identity, but upon the impression of similarity which the two works 
carry to the ordinary reader and observer.*” 

Just as in the case of musical compositions, similarity in accent, 
harmony, or melody means ‘“‘resemblance noticeable to the average 
hearer,’?* so in the case of a motion picture, there is no infringement 
“unless an ordinary observer is led to believe that the film is a picturiz- 
ation of the story.""*** The test is: what would be the conclusion of the 
ordinary observer? It is not a matter of cold analysis, but rather im- 
pressions of similarity or actual copying.’ 

The standard of judgement to be used in determining whether any 
similarity is due to copying, or to common source material is the common 
knowledge of the average citizen.*** For example, in judging of similarity 
in the case of musical compositions, it is, ultimately, not the dissection 
to which a musical composition might be submitted under the micro- 
scopic eye of a musician which is the test of similarity, but the impression 
which the pirated song or phrase would carry to the average ear.?” 
\ mere similarity is not the sole criterion of whether there is infringe- 
ment.?** There must be, in the last analysis, such a substantial ap- 
propriation that the general public will detect the same air in the new 
arrangement.?7*) As was said by Bright J., in Arnstein v. Broadcast 
Music Inc.: “Whoever the person, whatever the piece, the appeal is to 
the ear of the listener; cither to the melody, the lilt of the tune, its 
solemnity, or its rhythm. The great group of music lovers listen not 
for similarity in a bar or two; and, after all, music is written for that 

Per Yankwich J., in Cain v. Untversal Pictures ¢ Inc., (1943) 56 USPQS, at p. 10 

Harold Lloyd Corp. v. Witwer, (1933) 65 F. 2d 1, at pp. 18 ff.; Kustoff v. Chaplin, 
1941) 120 F. 2d 551, at p. 561; 49 USPQ 580, at p. 588 

Hirsch v. Paramount Picture Corp., (1937) 17 F. Supp. 816; Darrell : VW 
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great multitude and not for the few who listen to music either to criticize, 
or with a critical ear to detect variations from the manuscript, or dis- 
cords, or some other change which to his or her technical ear may seem 
a ain,"’2 

In the case of musical compositions, the court will, in a proper case, 
disregard expert testimony and employ instead its own auditory per- 
ceptions and musical knowledge.**' In general, an appellate court will 
follow the findings of a trial judge who has heard the music played and 
saw and heard the witnesses and formed his conclusion.?*” 

Where the works are artistic works, the question of similarity is one 
of fact,*** to be decided by the court or a jury on comparison of the two 
works.*** The test to be applied is purely visual, both works being 
compared oculis subjecta fidelibus”* In case of engravings and such 
like works it is not necessary to produce the original plate. It is sufficient 
to produce a print therefrom and such a print cannot be objected to as 
secondary evidence.2% As Leach M.R. said in Fradella v. Weller,?%7 
where the prints alleged to be infringements had been lost or stolen: 
‘‘No doubt it is usual to produce the prints, and the court may, on in- 
spection of them, form its opinion; but it is not necessary to produce 
them, and the court may decide without inspection.” 


X. CONCLUSION 


Plagiarism, in its original meaning to abduct or kidnap, was first 
applied to literary larceny by Martial*** in the first century of our era. 
We have seen something of the extent of its present meaning. While 
some writers may say with Sheridan that their first wish in attempting 


(1942) 54 USPQ 458, at p. 460. 

281 Hirsch v. Paramount Pictures Inc., (1936) 32 USPQ 233; De Montijo v. Twentieth 
Century-Fox Film Corp., (1941) 50 USPQ 440. None of the decisions, however, say 
what is to happen if the judge is tone deaf, or lacking in musical sense and perception 

282 drnstein v. Marks Music Corp., (1936) 82 F. 2d 275; Wilkie v. Santley Br Ine 

1937) 34 USPQ 269. 
Voore v. Clarke, (1842) 9 M. & W. 692; London Stereoscope & Photographic ( 
Lid. v. Kelly, (1888) 5 T.L.R. 169; Brooks v. Religious Tract Society, (1897) 45 W.R 
176; Bolton v. London Exhibition, (1898) 14 T.L.R. 550 
281 VWoore v. Clarke, supra; Lucas v. Cooke, (A880) 13 Ch. D. 872, at p. 878 
“Per Lord Wright in King Features Inc. v. Kleeman Ltd., |1941} 2 All E.R. 408 
tp. 414 
Thompson v. Symonds, (1792) 5 VT.R. 41; and see Lucas v. Williams @& Sor 
1802] 2 O.B. 113; 8 T.L.R. 575; Hanfstaengl v. Baines, (1894) 42 W.R. 681 
1831) 2 Russ. & My. 247. 
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to write a play was to avoid every evidence of plagiary,?*® there have 
been present in all ages and in all countries those little wits who by their 
plagiaries show themselves to be nothing but pickpockets.**° In earlier 
times plagiarism was nothing more than a moral offence, although it was 
regarded as dishonest and subject to considerable opprobrium. — Its 
transmutation into a legal offence, based upon the restraining of an 
invasion of a proprietary right, had to await the development and 
perfection of the twin systems of common law and equity and, later, 
the more adequate protection of the Copyright Acts. But even though 
copyright is firmly established today as a right of property having its 
origin in production,*" and the sentiment that ‘“‘every man is entitled 
to the fruits of his own labour” has long been approved,?” the numbers 
and activities of the plagiarists have increased rather than diminished. 
Intellectual property is, of all, the most worthy form, depending as it 
does entirely on personal labour and production, If it be, therefore, 
“wise in any state, to encourage letters, and the painful researches of 
learned men,’”?* the rights vested in the owner of copyright must be 
vigorously supported. While such support can only be completely 
effective if it results in proper political education based upon a full 
understanding of the nature of copyright, the position of the author, 
composer, and artist can be much improved by a true knowledge of 
the manner in which his copyright property can be protected from the 
plagiaristic thief. The extent of the evidence which is relevant and 
admissible to prove plagiarism is a step towards that knowledge. 


HAROLD G. Fox 
School of Law, 


University of Toronto. 


28°Preface to The Rivals, 1775 


2% Blackwood's Magazine, Sept. 1863, p. 279 


2% Jefferys v. Boosey, (1855) 24 L.J. Ex. 81, at p.85; Mansell v. Valley Printing Co., 


1908) 77 L.J. Ch. 742, at p. 744; Catrd v. Sime (1887) 12 App. Cas. 326, at p. 344. 
"Millar v. Taylor, (1769) 4 Burr. 2303, at p. 2359, per Yates J 


*Willes J., in Millar v. Taylor, (1769) 4 Burr. 2303, at p. 2335 
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NOTES AND DOCUMENTS 
THE HONOURABLE P. B. MIGNAULT 


In the death of the Honourable P. B. Mignault, Canadian legal 
circles lose a distinguished and internationally known scholar. This is 
not the place to examine in detail his work as judge, jurist, writer, and 
practical lawyer; but we believe that he will enjoy a distinguished place 
in legal history for the width of his knowledge of both the common law 
and civil law systems, and for his legal writings—careful and exacting in 
scholarship, clear in style, and judicious in statement. From the first 
issue of the UNIVERSITY OF ToRONTO LAw JOURNAL (to which he con- 
tributed) down to his death he took an active and practical interest in 
its fortunes. He never refused constructive advice and he was always 
ready to serve it with his pen. We shall miss not only a great scholar 
and gentleman, but a friend who valued all efforts—ours included—to 
keep alive and foster legal learning and to dignify law as a profession 
worthy of our best services, whether in history, exposition, practice, or 
reform. 


INTERNATIONAL ARBITRATION JOURNAL 


Some years ago we had an opportunity to draw attention to 
the publications and activities of the American Arbitration Associa- 
tion; and it is with great pleasure that we welcome the /nternational 
Arbitration Journal, which, issued quarterly under the Association's 
1uspices, has completed its first year of publication as successor to the 
Arbitration Journal (American Arbitration Association, 9 Rockefeller 
Plaza, New York, 20, N.Y., $3.00 in U.S.A.; $3.50 elsewhere in the 
western hemisphere; $4.00 foreign). We are glad once again to bring 
to the notice of our readers a learned and scholarly journal dedicated to 
the advancement of arbitration as a workable method of pacific settle 
ment of international controversies and between nationals of different 
countries in their private dealings. There is always a danger that the 
profession may neglect methods of settling disputes which lie outside 
the daily round of their experience, and thus to remain unaware of the 
functions of arbitration in international and municipal affairs, and 
ignorant of its growing importance flowing from the increasing successes 
irising out of its application. It is unfortunate that this should be so 
This is not the occasion to examine this matter, but it is well for the 
profession to know of the existence of the International Arbitration 


Journal, as it is possible, by consulting its pages not only to become well 
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informed but to keep level with the growth of arbitration and with the 
various aspects of issues which arise from time to time in connexion with 
it. Excellently edited, distinguished in its contributors, scholarly and 
objective in its articles, in its reviews of books and of arbitration law 
and decisions and cases, suggestive in its survey of Canadian-American 
and of Inter-American aspects of the subject, sanely critical of points 
of view, the Journal is worthy of wide support. _ Every law library ought 
to possess it, and members of the profession may well find in it a source 
of constructive information. 


Law REFORM IN THE UNITED KINGDOM 


Those who follow the progress of law reform will know that move- 
ments are going on in the United Kingdom outside the well-known 
work and accomplishments of the Law Revision Committee; and they 
will have regretted, with the profession in England, that a new Criminal 
Justice Bill had to be abandoned with the beginning of the war in 1939. 
However, criminal reform has by no means disappeared from the practi- 
cal interests of those who hope among other things that the principle 
involved in the bill of 1939 of eventually abandoning imprisonment for 
more promising methods of reform for those offenders under twenty-one 
will be carried into practical if experimental operation. It is in this 
connexion that we draw attention to an interesting publication! of the 
home office dealing with the administration of prisons and Borstals, 
prepared under Mr. Herbert Morrison, and commended by Sir Donald 
Somervill, both of whom lay emphasis on a more enlightened approach 
to the criminal than that of mere punishment. There are excellent hopes 
that new legislation will be forthcoming within which the mere protection 
of society, necessary as it is, will give place to wider efforts to reform the 
criminal within society. The little pamphlet provides an excellent view 
of what is going on today in England and Wales, and it discloses the 
progress which has been made within a quarter of a century. Imitation 
is, of course, not to be desired, and unwise copying of legal changes in 
one jurisdiction may produce unfortunate results. On the other hand, 
crime is a problem common to all countries; and it is the course of 
wisdom to examine what is done elsewhere, for here at least experience 
may constitute invaluable assistance and guidance. 

There is another publication which deserves attention. The Report 
of the Committee on Company Law Amendment has just been issued. 


'Prisons and Borstals 1 Statement of Policy and Practice in the Administration of 
Prisons and Borstal Institutions in England and Wale London: (Home Office 
H.M.S.O. 1945. Pp. 48. 1s. 2d. 
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Doubtless it must be read in connexion with the legislation in force and 
its recommendations cannot be divorced from that statutory scheme. 
On the other hand, the report is made in a wider setting which makes it 
of great importance. The social responsibility of companies colours the 
entire report and the recommendations for change flow from the ac- 
ceptance of a fundamental principle that a company must be beneficial 
not merely to its promoters, directors, and shareholders but to the com- 
munity at large, and that all its activities should be as public as possible 
and devoid of anything which would tend to destroy national confidence 
in it as part of a scheme of social values.? 

Significant, too, are other activities. In September, 1945, repre- 
sentatives from the home office, the ministries of health and pensions, 
the London county council, and local government departments met the 
representatives of the Council of Social Service, the National Council 
for Maternity and Child Welfare, and other social agencies, whose actual 
experience in the daily workings of the Adoption Acts suggested that 
legislative changes were necessary. After a lengthy conference, a com- 
bined committee was formed to draw up proposed amendments and to 
present them to the proper authorities for the consideration of parliament. 
The method of procedure is excellent, for the experience of those in close 
contact with social legislation in action is of far more value than any 
purely legal approach, and certainly it gives weight to the efforts of the 
permanent civil service in advising a minister. 


W. P. M. K. 


REMOVAL AND TENURE OF JUDGES 


For many years, especially in recent times, there has been wide dis- 
cussion in the United States of the methods of selecting judges and of the 
terms of their tenure of office. To this discussion Professor Roscoe 
Pound has recently made an interesting contribution which goes far 
beyond his own jurisdictions and cuts into great fundamentals.' Every 
student of the judicial process may well read his succinct emphasis on 
the real issues at stake. In addition, he will do well to read Professor 
Haynes's book which is not only worthy of the Judicial Administration 
Series of the National Conference of Judicial Councils in which it appears, 
but is a valuable contribution to the comparative literature of judicial 
administration. There is now no excuse for anyone outside the United 


*Report of the Committee on Company Law Amendment (Chairman: Mr. Justice 
Cohen). Cmd. 6659. London: H.M.S.O. 1945. Pp. 115. 2s. 3d. 

‘Introduction to E. Haynes, The Selection and Tenure of Judges. The National 
Conference of Judicial Councils. 1944. Pp. xix, 308. 
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States making uninformed and ignorant statements, which are all too 
common in connexion with the American judiciary. In a treatise, 
singularly free from anything tendentious, the distinguished author has 
provided a general survey of present conditions; and he reviews the 
history under the Stuarts, democratic revolution in the United States 
from 1830 to 1850, the methods of selection and tenure of judges from 
1776 to 1943, the present English scene, some foreign systems, concluding 
with a short objective discussion as to whether “‘short term” or “‘long 
term’’ judges are more “‘liberal.’”’ <A final chapter gives a detailed 
account—available nowhere else—of the many proposals for reform. 
This chapter itself would render the book of great practical value for 
purposes of reference; and it serves to bring together material which 
discloses a wider consciousness of the practical problems than foreigners 
have usually believed to be in existence. The work, however, must be 
read as a whole as a most important source of information. 

Its appearance gives us an opportunity to make some further remarks. 
It is only within recent years that the text-books have discontinued the 
statement that judges in the United Kingdom can be removed only on 
an address by both houses of parliament—indeed some quite recent 
standard treatises continue this statement, which Professor McIlwain 
illuminated with keen analysis as long ago as 1912.2. The statement 
referred to derives from the Act of Settlement: *‘]udges commissions be 
made quam diu se bene gesserint and their saleries ascertained and 
established; but upon the address of both houses of parliament it may 
be lawful to remove them.’’* It will be noted that the word only does 
not qualify, define, and restrict the method of removal. The section of 
the Act has no such statement as would make a parliamentary address 
the sole method of action. The section provides an occasion for the 
removal of a judge who may, in consequence of misbehaviour, etc., have 
lost the confidence of both houses of parliament, although the crown 
might not be either willing to remove or had not the legal power to do 
so. (We presume that the crown will follow the directions of the dual 
address.) A judge holds during good behaviour as against the crown; in 
relation to parliament, the terms of the tenure (‘‘good behaviour’’) 
equally apply, but parliament may provide a content for “good 


behaviour” to include anything which might tend to lower the 


“The Tenure of English Judges” in 7 American Political Science Review, May 
1913; reprinted in his Constituttonalism and the Changing World (Cambridge Universit) 
Press, 1939), at pp. 294 ff. 

312 and 13 Wm. III, c. 2, s. III. (7). In Northern Ireland the judges hold office by 
the usual British tenure, and their removal is governed by the methods referred to in 
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judicial office in the respect of the subject. So much seems clear. How- 
ever, there are points worthy of note. Judges are appointed by an 
instrument to an office, and ‘“‘good behaviour’? means behaviour which 
is “‘good”’ in and for that office, such as worthy bearing and honesty in 
the office, carrying out its duties when called on to do so, absence of 
ill-will and negligence in relation to them and of any conviction incom- 
patible with the public confidence which the office is intended to serve, 
and so on. It would seem then that the problem can be stated thus: 
a judge of the supreme court may be removed (i) under an address from 
both houses of parliament as already pointed out; (ii) by the executive, 
apart from parliament, through procedure under a writ of scire facias to 
repeal the instrument of appointment—a method hinted at by Lord 
Sankey in the house of lords in 1939;' and (iii) by criminal information 
at the suit of the attorney-general. 

Professor Haynes does not appear fully to appreciate the situation 
in the British Dominions;’ and it may be well to draw attention to it. 
In Australia, the Commonwealth of Australia Constitution Act, 1900, 
provides that the superior judges ‘‘shall not be removed except by the 
governor general in council, on an address from both houses of parliament 
in the same session, praying for such removal on the ground of proved 
misbehaviour or incapacity.’’® The situation in Australia is then clear. 
All other methods of removal are excluded (except that laid down in the 
Constitution Act), such as (i) removal by the governor and council of 
the colony, subject to appeal to the judicial committee; and (ii) proce- 
dure by writ of scire facias; and (iii) procedure by criminal information. 
It would seem, too, that in Australia the addresses for removal, while 
not based on a strict judicial process, must be the outcome of some sort 
of strict inquiry—‘‘proved misbehaviour or incapacity.’ Perhaps the 
framers of the Constitution Act had in view the case of Sir Jonah 
Barrington, an Irish judge, in 1830, who, before the issue of the joint 
address by the parliament of the United Kingdom, was allowed, after 
long arguments and discussions, to appear in person, to be represented 
by counsel, to produce papers, to examine witnesses, and to be heard 
generally as though he were an accused person under the ordinary law 
of the land. 


‘For a description of this writ in connexion with the problem, see R. v. Hughes, 
1866) L.R. 1 P.C., at p. 87.. See also the latest edition of Anson's Law and Custom of 
the Constitution (ed. A. B. Keith, Oxford, 1935), vol. II, part 1, at pp. 234 ff 
5Op. cit., at p. 177. 
*63 and 64 Vict., c. 12, s. 72. I have not thought it necessary to set forth the law 
relating to the removal and tenure of judges in the states of Australia 
722 Geo. III, c. 75 (Burke’s Act). Compare Ex parte Robertson, 11 Moo. P.C. 295 
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In the Union of South Africa, under the South Africa Act, the situ- 
ation is clear: the superior judges ‘“‘shall not be removed from office 
except by the governor general in council on an address from both houses 
of parliament in the same session praying for such removal on the ground 
of misbehaviour or incapacity.’"* The section is practically the same as 
that in the Australia Constitution Act, and the remarks already made 
in relation to the latter Act would apply to South Africa. 

In New Zealand commissions, unless otherwise provided by law, are 
granted to persons to be judges by the governor-general ‘‘during pleasure 
only,”’ and the Crown may remove on address from the houses of the 
legislature, but the governor-in-council may suspend on address or pro- 
visionally if parliament is not in session, until the end of the next 
session.’ In Eire, ‘‘a judge of the supreme court or the high court shall 
not be removed from office except for stated misbehaviour or incapacity, 
and then only upon resolutions passed by D4il Eireann and by Seanad 
Kireann calling for his removal’; and, upon receipt of copies of such 
resolutions properly certified, the president of Eire shall remove the 
judge to whom they relate.!” 

In Canada the situation is somewhat obscure in itself, and has been 
obscured by misquotation and inaccurate or incomplete references. The 
British North America Act lays it down that judges of the superior 
courts “‘shall hold office during goob behaviour, but shall be removable 
by the governor general on address of the senate and house of commons’”"! 

practically the rule laid down in the Act of Settlement. Now we must 
at this point distinguish between the ‘‘judges of the superior courts’’ and 
the judges of the ‘‘supreme court of Canada.”’ There is nothing in the 
British North America Act relating to the tenure or removal of the supreme 


court judges or exchequer court judges, and this depends on the Supreme 


"% Edw. VII, c. 9, s. 101 
Compare the Royal Instructions, May, 1917. See the text above for the present 
law, which can be followed in detail in A. B. Keith, Responsible Government in the Do 
minions (2nd ed., Oxford, 1928), vol. II, at pp. 1071 ff 
“Constitution of 1937, Art. 34, 4 (1°, 2°, 3 I have not thought it necessary to 
examine the situation in India where so much is in flux. It is, however, interesting to 
note that a judge of the federal court may be removed by warrant under his Majesty's 
royal sign manual on the ground of misbehaviour or of infirmity of mind or body, if 


the judicial committee of the privy council, on reference being made to them by his 


Majesty, report that the judge ought on any such ground to be removed.”” A similar 
provision applies to the judges of every high court in British India (26 Geo. V, c. 2, 
ss. 200 (2b); 220 (2b) ). See M. Ramaswamy, The Law of the Indian Constitution 


London, 1938), at pp. 366, 391 
130 and 31 Vict., c. 3, s. 99 
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Court and the Exchequer Court Act: ‘The judges [of the supreme 
court] shall hold office during good behaviour but shall be removable by 
the governor general on address of the senate and house of commons.’’"™ 
It is submitted on principle that, as the British North America Act, 
1867, does not deal with the removal of the supreme court and ex- 
chequer court judges—does not deal with them in any specific way in 
the section giving the Canadian parliament power to constitute, 
organize, and maintain a supreme court of Canada—parliament has 
power not merely to lay down the age of retirement, as it has done under 
the Supreme Court Act and Exchequer Court Act, but also has power 
to lay down any methods for their removal. 

With regard to the ‘judges of the superior courts,’’ under the British 
North America Act, 1867,'* it will be noticed that its terms, in relation 
to removal, differ from the Acts creating Australia and the Union of 
South Africa, that they are virtually those of the Act of Settlement, and 
that they in no wise lay down that the removal of a superior court judge 
by joint addresses is the only legal method of removal. We recall in this 
connexion that the British rule as laid down in the Act of Settlement 
does not exclude removal by scire facias, or criminal information, and it 
is submitted that the situation in Canada in connexion with ‘‘judges of 
the superior courts’ is governed by the three rules already suggested for 
superior judges in Britain: (i) removal following a joint address; or (1i) 
removal by process under scire facias; or (iii) removal by criminal infor- 
mation. I refrain from discussing the question which arises in connexion 
with Burke’s Act. It is clear that that Act has no application to those 
judges already referred to in discussing the situation in Australia and in 
the Union of South Africa. It may be that it does not apply in Canada 
to the “judges of the superior courts,’”’ but lam not so sure; and it may be 
that it applies to the judges of the supreme court and county court judges. 
The Act has never been repealed. It is hardly likely that any action 
would be taken under it owing to the developments in the status of 
Canada both within and without the empire; but it might be well if 
the legal situation were cleared up by action under the Statute of 
\Westminster.!° 

W. P. M. K. 


“Supreme Court Act, R.S.C. 1927. c. 35, s. 9; Exchequer Court Act, R.S.C. 1927. 
34, 5. 9. Keith, in the first edition of his Responsthle Government in the Dominions 
Oxford, 1912), vol. III, at p. 1337, misquoted the Supreme Court Act by inserting an 


‘only” before ‘‘be removable.” This is apparently corrected in the second edition 
op. cit., vol. IT, at p. 1068). 
8S. 101 4S. 99. 522 Geo. V, c. 4, s. 2 
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SEDITION 


It has often been remarked that one of the strongest weapons in the 


hands of any government is the laying of a charge of sedition. It is 
unnecessary to recall how often in the history of our law legal historians, 
judges, jurists, lawyers, and even more humble citizens have issued warn- 
ings in this connexion. At a moment when regimentation may appear 
more than ever necessary, it is well that we should observe a critical and 
watchful attitude in relation to what are known as crimes against public 
order—among which ‘‘sedition,’’ lacking as it does accurate and clear 
definition, to which references have been made down the years, needs 
the most careful attention. Liberty often means liberty for oneself or 
for ‘‘the government” in power. It has always seemed a pity that R. v. 
Smith' is not reported as it contains an admirable charge to the jury on 
sedition by Rose C.J. We should, however, like to draw attention to 
an Indian case? which may escape the notice of our readers. An appeal 
was taken from conviction on a charge of sedition to the federal court; 
and, in quashing the conviction, Gwyer C.J. took the opportunity to 
review the problems raised in the charge at issue, basing his judgement 
on some historic words of Fitzgerald J. uttered as long ago as 1868, and 
as applicable today as at the moment when they were spoken.’ It is 
unnecessary to do more than to call attention to the judgement ot 
Gwyer C.J., and any attempt to give a summary of it would perhaps 
destroy its fine historical perspective, its deep appreciation of the law 
and its implications, its sense of social change to which reference was 
once made by Lord Sumner in Bowman v. Secular Society. The learned 
chief justice, however, did more than all this especially in relation to the 
Indian community where he believed that the judges should take a 


‘ 


broad view, ‘without refining overmuch in applying the general principles 
which underlie the law of sedition to the particular facts and circum- 
stances brought to their notice.’ He perhaps achieved more practical 
values than had the conviction been either upheld or quashed. His 
obiter dicta bite deep: ‘‘the speech ...a frothy and irresponsible per- 
formance ... in our opinion to describe it as an act of sedition is to do 


it too great honour . . . there are certain words and phrases which have 


‘An unreported case tried at Toronto. It may b msulted in the Law Library 
the University of Toronto 

*Niharendu Dutt Majumdar v. King Emperor, 5 Fed. L.T.R. 47 

R. v. Sullivan, (1868) 11 Cox C.C. 44. See also an important us¢ 
by Cave J., in R. v. Burns, (1886) 16 Cox 355 

[1917] A.C. 406, at p. 466 

\t 56 
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so long become the stock in trade of the demagogue as almost to have 


lost all real meaning ...we hesitate to indicate them ... because we 
are unwilling to increase further the circulation of a debased and counter- 
feit currency.’’® A balanced exposition of the law of sedition is rare in 
these days, and it is all the more valuable in that it is placed in a setting 
of eminent “common sense and the circumstances of the time."” It is 
submitted, with great respect, that the whole thing has infinitely more 
social worth than had it been larded with high phrases about “‘loyalty”’ 
and “disloyalty.” 


W. P. M. K. 


*At pp. 58-9. 
“At p. 58. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the past session 


of each legislature, deals only with the more important statutes. 


DOMINION OF CANADA 
9 Geo. VI, Sixth Session, 1945; 3 Public General Acts passed. 


[he public Acts passed by parliament consisted of two appropriation Acts 
granting money for the public service and one war appropriation Act granting two 
billion dollars for purposes connected with and arising out of the war. 

Bora LASKIN 
Osgoode Hall Law School, Toronto. 


MARITIME PROVINCES 


(a) New Brunswick 
9 Geo. VI: Acts passed, 99; Public, 54; Local and Private, 45. 


GaME.—The Game Act (R.S. 1927, c. 36) has been extensively amended 


(c. 22). A new section (2A) declares that property in all game animals or birds 
or fur bearing animals wild by nature and in a state of nature is vested in the crown. 


INSURANCE.—There are two short but very important amendments dealing 
with two life insurance problems which have troubled thoughtful lawyers for some 
time (c. 28). The right to enforce the contract and the power to discharge the 
insurer by receiving payment are now conferred upon the ordinary beneficiary in 
unequivocal terms. The need for such legislation was demonstrated by Plaxton J. 
in Deckert v. Prudential Life Ins. Co., [1943] O.R. 448; 3 D.L.R. 747. Secondly, 
the claim of a beneficiary or assignee for value is protected against a prior declara- 
tion in favour of a beneficiary unless such prior declaration has been filed with 
the insurer. Since a prior declaration in favour of an ordinary beneficiary or a 
beneficiary for value would be controlled by other sections of the Insurance Act 
(1937, c. 44) the present amendment must be directed chiefly against a prior 
declaration in favour of a preferred beneficiary but it does not say so expressly. 


Hote_s.—An amendment to the Hotels Act (1939, c. 56) provides that in 
respect of any building used for sleeping accommodation the fire marshal may, 
by order, limit the number of persons permitted to be there at one time. 


BusINEss NAMES.—Every person, not associated in partnership with another, 
engaged in business for trading, manufacturing, or mining purposes, who uses as 
his business name a name or designation other than his own or adds to his own 
name words indicating plurality of membership is required to file a certificate in 
the office of the registrar of deeds, stating that no other person is associated in 
the business. A small penalty for non-compliance is provided. The governor- 
in-council is authorized to prohibit the use of any partnership, business, or trade 
name which he deems objectionable for any reasons. 


172 





SURVEY OF CANADIAN LEGISLATION 473 


LocaL IMPROVEMENT Districts.—C. 48 provides for the organization of a 
new unit of government by ratepayers of any area in the province which is not 
within the boundaries of a city, town, or incorporated village. The powers of 
this new unit are to be limited, as its name would suggest, to providing and main- 
taining drainage, sewerage, water, street lighting and sidewalks, and fire pro- 
tection. The unit may be constituted to exercise any or all of these powers as 
determined by the ratepayers at the organization meeting, subject to the approval 
of the provincial secretary-treasurer. The administrative powers of the unit are 
entrusted to an elected board of commissioners. Their work will be checked and 
approved by annual meetings of ratepayers. 


(b) Nova Scotia 
9 Geo. VI: Acts passed, 120; Public, 71; Local and Private, 49. 


CONSOLIDATING Acts.—Several older acts with their subsequent amendments 
have been consolidated into a single new act passed in 1945. By obviating the 
necessity for consulting a series of amendments this practice greatly facilitates 
reference to the statutes concerned. In each case the original act and its subse- 
quent amendments have been repealed. In the following list the original act, 
now repealed, appears in parenthesis after the name of the new consolidating act. 
In some instances the new consolidating act also introduces minor amendments. 


The County Court Act, c.5 of 1945—(The County Court Act, c. 215 of 
R.S.N.S. 1923). 

The Municipal Affairs Act, c. 6 of 1945—(The Municipal Affairs Act, c. 3 of 
1939). 

The Securities Act, c. 8 of 1945—(The Securities Act, c. 3 of 1930). 

The Constables’ Act, c. 9 of 1945—(The Constables’ Act, c. 44 of R.S.N.S. 
1923). 

An Act to Amend and Consolidate, c. 37 of R.S.N.S. 1923, Of Stipendary 
Magistrate, c. 4 of 1945—(c. 37 of R.S.N.S. 1937). 

The Provincial Electoral Franchise Act 1945, c. 2 of 1945—(Provincial Electoral 
Franchise Act, c. 2 of 1941). 

The Executive Council Act, c. 3 of 1945—(The Executive Council Act, c. 3 
of 1944), 

ABANDONMENT OF INDUSTRIAL ENTERPRISES.—C. 15, entitled An Act Re- 


specting the Closing of Industry or Industrial Enterprises in the Province, requires 
an employer who is about to close down or abandon a business so as to affect 


fifty or more employees to give at least three months notice thereof to the minister 


of industry and publicity. The governor-in-council is empowered, on the recom- 
mendation of the minister, to conduct an inquiry under the Public Inquiries Act, 
R.S.N.S. 1923, c. 13 into the proposed abandonment. A penalty of $100 per day 
for closing a business without notice or within the three months period is provided. 
Exempted from the operation of the Act are seasonal industries, mining and agri- 
cultural industries, and industries developed as a result of the war so far as they 
were not in operation before the war. 


FIXING INDUSTRIAL ASSESSMENTS.—C. 16 authorizes municipal councils to fix 
the assessment of the property of any person carrying on or proposing to carry on 
any business enterprise within the municipality. The fixed assessment must not 


12 
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exceed ten years duration. It must receive an affirmative vote of three quarters 
of the council members, and in a city or town, must receive the assent of three quar- 
ters of the ratepayers. The second last section provides that no council shall hereafter 
fix, otherwise than as in this Act provided, the assessment of the property of any 
person carrying on any industry within the municipality “notwithstanding the 
provisions of any general or special Act of the Legislature, whether heretofore or 
hereafter enacted.” 


LirFE INSURANCE.—C. 46 contains the same amendments to the Life Insurance 
Act as those enacted in New Brunswick and described above. 


ADMINISTERING OaATHs.—C. 33 amends c. 38, R.S.N.S. 1923 by adding a new 
section 10 which authorizes every commissioned officer of the Canadian army, 
navy, or air force, on active service, to administer oaths and take declarations 
anywhere for use in Nova Scotia. 


CoLLecTion Act.—A judgement debtor shall not be arrested pursuant to an 
order under s. 30 (1) of the Collection Act (c. 4 of 1933) after thirty days from 
the date on which such order was made or after a payment on account of his 


indebtedness has been accepted by the creditor. 


PHOTOGRAPHIC EVIDENCE.—By c. 29 of 1942 photographs, photostatic copies, 
and microfilm copies of various documents, made under the supervision of banks 
or government departments, were rendered admissable in evidence for all purposes 
for which the original would have been received. C. 43 of 1945 repeals the 1942 
provisions and substitutes broader provisions which do not require the supervision 
of a bank or government department. The photographic evidence will now be 
admissable if made by any person having custody of the original document “in 
the course of an established practice of such person ol photographing objects of 
the same or a similar class in order to keep a permanent rec ord thereof."" Certain 
safeguards are also introduced to meet the possibility of destruction of an original 
document under suspicious circumstances. 


DISSOLUTION OF INCORPORATED TOWNs. The minister of muni ipal af_iairs 
is authorized, subject to the approval of the governor-in-council, to make orders 
for the dissolution of incorporated towns which have applied for such dissolution 
upon such terms as he may deem sufficient (c. 17). The act specifies a number of 
incidental problems (annexation of the town territory to another municipality, 
creating a new municipal district, devolution of the town’s assets and liabilities, 


alteration of assessments, etc.) which the minister’s order may dispose of and 
confers on him a general power to make regulations for carrying out dissolutions. 

HoTELs No person shall operate a hotel without an annual licence issued 
by the minister of public works. The minister may attach to the licence such 
terms or conditions as he thinks advisable and may cancel or suspend any licence 
for anv reason he may deem sufficient He may make regulations for various 
purposes including “the creation of offences” whic upon publication, shall be 
effective in all respects as if enacted in this act 


PROCEEDINGS AGAINST AND CONTRIBUTION BETWEEN TORTFEASORS.— Judge 


ment recovered against one of several joint tortieasors shall not be a bat to action 
against the other or others (c. 19). If more than one action is brought against 
tortfeasors liable in respect of the same damage (whether as joint tortfeasors or 
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otherwise) the sums recoverable in those actions shall not exceed in the aggregate 
the amount awarded by the judgement first given. A tortfeasor may recover 
contribution from any other tortfeasor liable in respect of the same damage 
(whether as a joint tortfeasor or otherwise). 


MinimuM WaGEs.—The governor-in-council is authorized to appoint a five- 
man board empowered to fix minimum wages for men (c. 21). The Act will not 
come into force until proclamation. 


Prince Edward Island 





(c) 


9 Geo. VI: Acts passed, 45; Public, 35; Local and private, 10. 









E-DUCATION.—A new constituent act (c. 11) for a department of education also 
provides for a council of education representing various organizations including 
the Canadian legion, the women’s institute, the federation of agriculture, and the 
teachers’ federation. The council may consider matters referred to it by the 
minister of education and may also consider and advise concerning any other 
question concerning public education as it deems fit. 


ELECTRIC POWER.—A very long act provides in considerable detail for the 
administration and activities of the Prince Edward Island power commission. 


TRADE Unions.—Every employer shall recognize and bargain collectively 
with the members of a trade union representing the majority choice of the em- 
ployees eligible for membership in said trade union, when requested by the duly 
chosen officers of said trade union. Any employer who shall by threat of loss of 
employment prevent or attempt to prevent an emplovee from joining or belonging 
to a trade union shall be liable to a fine not exceeding $100. Trade unions are 
required to file with the provincial secretary a copy of their rules and by-laws, an 
annual statement of receipts and expenditures, verified by affidavit, and such 


further information as he may require. Trade union officers having custody of 
funds must be bonded in an amount double the total of annual membership fees 
Cc. 13). 

HiGHWay TRAFFIC.— By increasing the cost of motor vehicle licences an 
“unsatisfied judgement fund” shall be accumulated to pay unsatisfied judgements 
for injuries by motor vehicles. No more than $2,000 for the death or injury of 
one person in one accident or $4,000 for the death or injury of more than one 
person in one accident shall be paid and payment shall only be made upon the 
order of a supreme court judge, after notice to the provincial treasurer. The 
judgement creditor must assign his judgement to the provincial treasurer before 
receiving payment. Repayment of the sum paid out of the fund, with interest, 
shall be a condition of the restoration of the judgement debtor's licence (c. 17 

INSURANCE.—Amendments to the Life Insurance Act, identical with those 
passed in New Brunswick and Nova Scotia, are introduced by c. 18. 

EVIDENCE.—A certificate by the registrar-general of vital statistics shall be 

prima facie evidence of the facts certified to be recorded (c. 35 

Cup Lasour.—To implement the international labour organization con- 

; vention of 1937 fixing the minimum age for admission of children to industrial 
employment, the employment of children in industry under the age of fifteen years 
Is prohibited (c. 23). 

; 

: 

: 
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LEGAL PROFESSION.—Rules are laid down for the keeping of books and handling 
of trust moneys by barristers, solicitors, and legal firms (c. 22). 

ADMINISTERING OaTtHus.—The Affidavits Act (c. 3 of 1939) is amended to per 
mit an oath or affirmation to be made or sworn for use within the province by a 
member of his majesty’s military, naval, or air forces on active service out of 
Canada before any officer of such forces holding the rank of second lieutenant or 
corresponding or senior degree (c. 1, c. 27). 

Morratt HANCOCK 
Dalhousie Law School. 


ONTARIO 
9 Geo. VI: Acts passed, 40; Public, 28; Private, 12 


\CTIVE SERVICE ELECTION Act, 1945 (c. 1).—Provision is made for the making 
of regulations in the same form and to the same effect as nearly as may be as 
corresponding Dominion Regulations providing for the taking of the vote of active 
service voters and prisoners of war. A direct vote is taken from the active service 
voters who deposit their ballots in the ballot boxes instead of sending them in 
envelopes by mail to the special returning officer which is the practice under the 
Dominion Act. The prisoner of war vote is by proxy, the next-of-kin being the 
proxy. 

CHILDREN’S PROTECTION AMENDMENT Act, 1945 (c. 3).—In the definition of 
“‘neglected child” the term ‘‘competent authority” is not clear and the term ‘‘duls 


qualified medical practitioner,’’ which is defined in The Interpretation Act, is 
substituted therefor. 


COMMERCIAL VEHICLE AMENDMENT Act, 1945 (c. 4)—This amendment 
clarifies the provisions of the Act with regard to bonds and insurance liability 
policies to be carried by persons licensed and is in conformity with the present 
practice of the department. 


CrowN TIMBER AMENDMENT AcT, 1945 (c. 5).—A provision providing for 
payment to certain townships of two per centum of the dues received in respect of 
timber cut on government road allowances, is repealed. The amounts were all 
very small and it was required that all moneys so received be spent on highway 
improvement in the township. Highway improvement subsidies are now taken 
care of under The Highway Improvement Act. A further amendment brings the 
Act into line with a long established practice of the department of lands and 
forests by permitting the amounts collected in respect of timber unlawfully cut 
and taken from crown lands to be determined within the department without the 
necessity of proceeding in the civil courts against the offender. 


Doc Tax aAnp LivE StocK PROTECTION AMENDMENT Act, 1945 (c. 6).—The 
\ct authorizes the council of a city, town, village, and township to pass a by-law 
providing for the payment of compensation under the Act where live stock or 


poultry have been damaged or injured by wild animals. The Act also enables 
cities, towns, villages, and townships to pass by-laws designating areas of a munici 
pality in which dogs shall not run at large 

kVIDENCE AMENDMENT Act, 1945 (c. 7).—The provisions relating to micro- 
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Canada are incorporated into The Evidence Act by this Act. The same step has 


been taken in several other provinces. This will enable a person or an organization 
of any kind to keep records by means of photographic copies. 


HiGHWAY IMPROVEMENT AMENDMENT Act, 1945 (c. 9).—This Act contains a 
1tumber of amendments for the more efficient administration of the Act. Wher 
expenditure is made on a bridge or culvert which is part of a suburban road system, 
he minister may direct that the province shall bear up to seventy-hve per centum 
fi the expenditure. (The present limit is fifty per centum.) Where expenditure is 
made on a bridge which forms part of a township road, the minister may direct 
that any amount thereof but not exceeding one hundred per centum, shall be borne 
by the province. (The present limit is eighty per centum.) Divided highways 
shall hereafter be known as ‘‘controlled access highways.” , 


JUDICATURE AMENDMENT Act, 1945 (c. 10).—The provisions relating to the 
rules committee are amended by providing that the chief justice of Ontario and the 
chief justic e of the high court shall, by virtue of their respective offices, be members 
of the rules committee. It is also provided that the chief justice of Ontario shall 
be chairman of the committee and in his absence or at his request, the chief justice 
of the high court shall preside. 


MENTAL HospiITALS AMENDMENT Act, 1945 (c. 12).—Persons who escape 
from a mental hospital may now be apprehended within sixty days without a 
warrant but as constables sometimes refuse to act without a warrant provision is 
made for the issue of warrants. 


MUNICIPAL REFORESTATION AMENDMENT Act, 1945 (c. 14).—The authority 
now vested in townships in districts without county organization with respect to 
reforestation projects is extended to all townships and the name of the Act is 
rendered more accurate. It will hereafter be The Municipal Reforestation Act. 


PROSPECTING SYNDICATE AGREEMENTS AcT, 1945 (c. 16).—This Act replaces 
section 13f of The Securities Act which was enacted in 1940 and which provides for 
limited liability in the case of syndicates organized for prospecting expeditions or 
preliminary mining development where the capital of the syndicate is limited to 
$10,000. The new Act has the effect of,—(a) increasing the capital limited by the 
igreement to an amount not exceeding $35,000 (This will eliminate the $35,000 

company syndicate’ incorporated under The Companies Act and will avoid 
confusion in that respect.); (b) adding to the possible purposes of such a syndicate 
the acquisition of mining properties; (c) bringing the administration of the Act 
directly under the securities commission and removing the provincial secretary 
from the picture; (d) requiring the syndicate agreement to set out—(i) the maxi 
mum amount, not exceeding twenty-five per centum of the sale price, which may 
be charged or taken by any person as commission upon the sale of units in the 
syndicate, and (ii) the maximum number of units in the syndicate, not exceeding 
thirty-three and one-third per centum of the total number of units of the syndicate, 
which may be issued in consideration of the transfer to the syndicate of mining 
properties; (¢) prohibiting more than one syndicate agreement to be entered into 
vith respect to a mining property; and (f) providing that, except with the written 
consent of the commission, no person shall file a prospecting syndicate agreement 
where any organizer or promoter of the syndicate has been refused registration 
inder The Securities Act, or the registration of whom has been suspended or 
incelled. Attention is also drawn to the provision in The Securities Act, 1945, 
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which restricts the exemption provisions of The Securities Act applicable to mining 
svndicates to ‘trades in good faith by an actual prospector who staked or partici 
pated in the staking of the claims belonging to or to be acquired by the syndicat« 


{ a security issued by L prospecting syndicate within the meaning of subsectior 


1 and 2 of section 2 of The Prospecting Syndicate Agreements Act, 1945, the 
prospecting syndicate agreement of which is filed thereunder, where the prospector 
delivers a copy of the prospecting syndicate agreement to the person purchasing 


payment theretor 


the security before iccepting | 


PuBLIC HospiTALs AMENDMENT Act, 1945 18 The purpose of this Act 


is to confirm the present system of provincial subsidies to public hospitals, the 


provisions of the Act having become involved by reason of numerous amendments 
Hereafter the matter will be taken care of entirely by regulation. The system of 


municipal payments in aid of public hospitals is re-cast, the amounts being in 
reased. Provision is also made for the expropriation by public hospitals and publi 
hospital corporations of lands which will be required for hospital purposes but whicl 


are not “adjacent to or in the vicinity of such hospital.” 


PuBLIC TRUSTEE AMENDMENT Act, 1945 19 Che restriction which pre 
vented the public trustee from investing in securities other than securities issued 


ind guaranteed by the province, which was enacted in 1942, is repealed 


PUBLIC VEHICLE AMENDMENT ActT, 1945 (c. 20 Chis amendment clarifies 

e provisions of the Act with regard to bonds and insurance liability policies to 

be carried by the persons licensed. This is in conformity with the present practice 
{ the department 


PUBLIC WORKS AMENDMENT Act, 1945 21 \ person entitled to receive 
mmpensation under the expropriation provisions of The Public Works Act is 
ititled to interest thereon from the date his property is taken, used, or injuriously 


uttected. Interest however, is not payable after the date of any tender for an 


umount less than the compensation subsequently awarded. As the formalities of 
naking a tender are cumbersome, the Act permits an offer in writing to have the 
ect now y»tained by making a tender 
SECURITIES Act, 1945 (c. 22 General he present Act ts entirely recast 
1 revised. It is conveniently divided under twelve headings and many of the 
esent regulations are incorporated for convenience in the Act so that all pro 
ms relating to each subject will be found together It is not possible to avoid 
ey i ( ire it le general a hor ft lake regulations ( resent 
\ places ) section whi ireilu Spe es regulations elation t 
| a l i a made 
1 mn he I Issl sha t wsed ol iirman a d not 
re than tw ther persons to be appointed the leutenant-governor-in 
neil he chairman shall devote is tull time to the work ot the commussion 
cl the ther [x ms shall devot 1K time a i e necessal Che chairman 
ed 1 exercise the powers and pertor the duties i the mimission 
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and concise statement, signed by every director and promoter and containing full, 
true, and plain disclosure of all material facts including details of all options, has 
been filed with the commission and a written receipt therefor received from the 
registrar. In addition, no such trade may be made until the broker through whom 
the sale is made has notified the commission of his intention to engage in such 
primary distribution to the public. In the case of all except very new companies 
a balance sheet and profit and loss statement must accompany the signed statement 
referred to above, and where the company is a mining company a full and up-to- 
date report on the property of the company made by a qualified mining engineer, 
geologist or prospector must also accompany the statement. Where changes in 
the facts occur the statement, balance sheet, profit and loss statement or property 
report must be corrected. The commission is authorized to refuse to accept a 
statement, balanee sheet, profit and loss statement or property report where it is 
incomplete, misleading, or fails to comply with the commission’s requirements. 
Before entering into a contract for the sale of any security in the course of the 
primary distribution to the public thereof and before accepting payment or re- 
ceiving any security under any such contract or in anticipation of the making 
thereof, a broker or salesman must deliver to the purchaser a copy of the statement 
and also of the balance sheet, profit and loss statement, and property report in 
cases where such documents are required to be filed with the statement. Failure 
to comply with that requirement entitles the purchaser to a rescission of the 
contract provided he gives notice thereof within the prescribed time. In con- 
nexion with these provisions relating to primary distribution to the public, several 
matters which are of an incidental nature are taken care of by the Act but the 
above indicates the principles involved in the legislation. 


Broker's Capacity as Principal to be Disclosed. Where a broker who proposes 
to act in the trade of a security as a principal issues, publishes or sends a circular, 
pamphlet, letter, telegram, or advertisement, or personally or through his salesmen 
makes a verbal offer or invitation for an offer to any person, he must indicate in 
the circular, pamphlet, letter, telegram, or advertisement, or otherwise in writing, 
his intention to act as principal before entering into any contract in connexion 
therewith. Failure to comply with this requirement entitles the other party to 
the trade to rescission of the contract provided notice is given in the prescribed time. 

Vames of Partners, etc. to be Published. Every partnership or company registered 
as a broker shall publish the names of all persons having an interest to the extent 
of not less than ten per centum of the capital thereof on all letterheads, circulars, 
and other stationery upon which the name of the partnership or company appears 
ind which contains any offer or solicitation respecting a trade in securities 


Representations re Registration. The improper use of the fact of registration 


th the Commission is forbidden 


Other Representations. Types of representations which brokers and salesmen 


ire, by the regulations, forbidden to make are broadened, clarified, and strengthened 
i 


ind incorporated in the Act 

Investment Counsel. For the first time investment counsel are recognized by 
Ontario securities legislation. The term is defined and persons carrying on business 
as such must be registered under the Act. Every investment counsel shall caust 


be printed in a conspicuous position on every circular, pamphlet, advertisement, 
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letter and telegram issued, published, or sent by him, 1 type not less legible tl 


he body of the circular, pamphlet, advertisement, letter, or telegram 


a full and complete statement of any financial or other interest which he may hay 


that used in t 


either directly or indirectly in any securities referred to therein 


Investigation The power of the commission to order an invest 


iwation 


limited to cases ‘‘where upon a statement made under oath it appears probabl 


to the commission that any person or company h is ] violated any of the pre 
visions of this Act or the regulations; or ( committed an offence under tl 
Criminal Cod Canada) in connexion with a trade in securities.’"” Where upon 
the report of an investigation it appears to the commission that any person 
company may have—(a) violated any of the provisions of this Act or the reg 


lations: or (b) committed an offence under the Criminal Code (Canada) in cor 


1 


nexion with a transaction relating to securities, the commission shall send a full and 
complete report. to the attorney gener al. The anticipated procedure is that 
the attorney general will then refer the matter to one of the law officers of the 
crown at Toronto or to the crown attorney to be proceeded with in the ordinary 
course. The effect will be that the provisions of the Act will be enforced b 
prosecution and the practice of avoiding prosecution in order to secure restitution 


will be discontinued. 


Exemptions re Prospectors. Exemption from the requirements of the Act wit] 
relation to syndicates is carefully limited to “trades in good faith by an actual 
prospector who staked or participated in the staking of the claims belonging to o1 
to be acquired by the syndicate, of a security issued by a prospecting syndicate 
within the meaning of ... The Prospecting Syndicate Agreements Act, 1945, 
the prospecting syndicate agreement of which is filed thereunder, where th 
prospector delivers a copy of the prospecting syndicate agreement to the person 
purchasing the security before accepting payment therefor. 


Bond 





g. Every salesman will hereafter be bonded whereas at present the 
broker's bond covers the salesman. The provisions relating to the forfeiture of 
bonds have been simplified and no action is taken until a finding, conviction, 
judgment, or order has been made by a court. It is made clear that all moneys 


be nehit ol creditors SO that the 


available from the bond shall be available for the 
forfeiture of the bond is by way of providing funds where the necessity therefor 


arises rather than as a penalty. 


Registration The system of temporary registration and full registration is 
clarified and under the new Act the registrar may grant temporary registration 
but must report forthwith to the commission any action taken by him upon any 
application. The commission is required to suspend or cancel any registration 
where in its opinion such action ts in the public interest Che commission may 
in its absolute discretion refuse to register any person who has not been a resident 
of Ontario for one vear immediatel\ prior to the date of ipplic ation tor re 


le applies to companies and partnerships where any official 


gistration 


and the same princy 


director r member, as the case may be has not been a resident ot Ontario tor 


that period 


Appea The board of review provisions incorporated in the Act of 1941 are 
dropped and an appeal is provided directly from the commission to a justice of 
r 


e court ob appeal 
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Audits. The audit provisions of the present Act are revised but no substantial 
departures are made from present practices. 





Canvassing. The present regulation, number 27, which prohibits telephone 
calls at or to residences is re-cast and incorporated in the Act. It is made clear 
that telephone calls from within Ontario to residences outside of Ontario are 


forbidden. 











Reporting Changes re Brokers, Investment Counsel and Salesmen. Every change 
in address, in the officials or members and in the commencement and termination 
of the employment of salesmen must be reported to the commission by the person 
or company registered with the commission. 

Che provisions respecting a salesman changing his employer or ceasing to be 
employed are more rigid than under the present Act. 








STATUTE LABOUR AMENDMENT Act, 1945 (c. 23).—Although this Act is ten 
pages in length including the forms, its purpose and effect are to improve and 
clarify the procedure under the Act. Provision is made for a secretary-treasuret 
in order that the work of the statute labour commissioners may be more effectively 
carried out in the unorganized portions of the province. 


TRUSTEE AMENDMENT Act, 1945 (c. 27).—A trustee lending money upon the 
security of any property is authorized to loan an amount up to sixty per centum 
of the value of the property instead of fifty per centum as at present. Effective | 
May 23, 1945. 


WORKMEN'S COMPENSATION AMENDMENT Act, 1945 (c. 28).—The principal 
purpose of this Act is to render The Workmen’s Compensation Act consistent with 
lhe Regulations Act, 1944, and to simplify the procedure to be followed by the 
board in the making of regulations. The Act also provides for the extension of 
the superannuation scheme now enjoyed by employees of the board to the commis 
sioners. <A further provision clarifies the enactment of 1944 which governs rights 
of action of workmen against certain employers. 


ONTARIO 
9 Geo. VI (Second Session): 13 Public Acts passed. 


COMPANIES AMENDMENT Act, 1945 (c. 2); INSURANCE AMENDMENT ACT, 
1945 (c. 3); LOAN AND Trust CORPORATIONS AMENDMENT Act, 1945 (c. 4). 
Che principal purpose of these three Acts is to authorize insurance companies, 
loan companies, and trust companies governed by the respective Acts which are 
amended, to invest in low cost and moderate cost rental housing projects under 


The National Housing Act, 1944. 


MortTGAGORS’ AND PURCHASERS’ RELIEF Act, 1945 (c. 6 Phe Act of 1933 
is extended for a further period of one year, until June 30, 1946 The amending 
\ct is retroactive. 


ScHOOL LAW AMENDMENT Act, 1945 (c. &8).— The various amendments to the 
school legislation of the province have the following principal purposes—(a 
iuthorizing by statute the making of all regulations which the department of 
education requires in connexion with the administration of the school Acts 


authorizing a new svstem of distribution of the legislative grants made for 
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school purposes; (c) increasing the amount of the contributions made by the 
Ontario government, as well as by teachers and inspectors, to the teachers’ and 
inspectors’ superannuation fund; and (d) providing more favourable annual 
allowances to retired teachers. 

STATUTES AMENDMENT Act, 1945 (c. 9).—The Statutes Act provides that 
where an Act does not prescribe the day of its coming into force it shall come into 
force on the sixtieth day after prorogation. The purpose of the amending Act is 
to clarify the situation which was created at the conclusion of the first session of 
1945 by providing that where a session is ended by dissolution (instead of pro- 
rogation) the date of the dissolution shall, for the purposes of The Statutes Act, 
be deemed to be the date of prorogation. 

UNIVERSITY OF TORONTO SCHOOL OF NURSING GRANT AcT, 1945 (c. 12). 
Che Act provides for a grant to the University of Toronto, for the use of its school 
of nursing, of $10,000 each year for a term of five years and $20,000 each year 
for a further term of ten years. 

VETERANS HousinG Act, 1945 (c. 13).—The councils of local municipalities 
are vested with certain emergency powers which authorize them to enter into 
agreements with his majesty in right of Canada or with any corporation acting 
on behalf of his majesty in right of Canada, with a view to erecting houses or housing 
accommodation on lands vested in his majesty in right of Canada and situate 
within such local municipality or in any adjoining local municipality. Further 
incidental powers necessary to the success of such projects are vested in the 
municipalities. 

cE... Sx. 
Legislative Counsel's Chambers, Toronto 


(OUEBE¢ 





9 Geo. VI: Acts passed, 126; Public, 70; Private, 56. 







FAMILY ALLOWANCEs.—C. 6 authorizes the lieutenant-governor-in-council to 
make any agreement that he may consider appropriate with the federal government 
for the establishing of a system of family allowances. 











TaxaTion.—C. 7 authorizes the lieutenant-governor-in-council to make a 
settlement with the federal government to put an end to the agreement contained 
in 6 Geo. VI, c. 27 by which certain sources of provincial revenue were surrendered 
to the Dominion and to obtain a fair and equitable division of the national revenue. 















ELECTORAL Divisions.—C. 12 increases from eighty-six to ninety-two the 
number of members of the legislative assembly of Quebec and provides that each 
electoral district constituted by the Territorial Division Act shall form an electoral 
division and send one member to the legislative assembly. 


ELections.—C. 15 replaces the previous Act and makes various procedural 
changes. To qualify as an elector one must now have been domiciled in the 
province for at least twelve months immediately preceding the date fixed for the 
enumeration and be of Canadian nationality 


Civit SERVICE.—C, 16 provides that the commission may withdraw certain 
offices of the civil service from the application of the Civil Service Act 





n 
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Courts.—C. 18 amends the Courts of Justice Act, making certain changes 
regarding the remuneration of judges, pensions, resignations, and jurisdiction. 
C. 20 provides that a judge of the sessions may accept certain quasi-judicial em- 
ployments. 


TRANSPORTATION AND COMMUNICATIONS.—C. 21 re-establishes the Provincial 
lransportation and Communication Board and the Provincial Electricity Board. 


JuriEs.—C,. 22 replaces the previous Act, provides for a permanent jury list 


for each judicial district and makes various procedural changes. 


Cuitp Arp Cuiinic.—C. 25 provides that the lieutenant-governor-in-council 
may organize a child aid clinic associated with the juvenile delinquents’ court at 
Montreal to assist the judges in determining the physical, psychiatric, and psycho- 
logical factors underlying each case of delinquency and for the appointment of 
specialists in such fields as members of the clinic. 


YouTH AssisTANCE.—C. 27 provides that the lieutenant-governor-in-council 
may authorize the provincial secretary to enter into agreement with any person, 
firm, institution, or government for the purpose of facilitating the establishing of 
youth. 


LoaNs.—C. 28 provides that whenever a loan of the provincial government, in 
respect of which a sinking fund has been created, is redeemed prior to maturity, 
the provincial treasurer may transfer such sinking fund or any part thereof and 
make it applicable to another loan to be effected in whole or in part for the purpose 
of redeeming such loan prior to maturity or of funding any temporary loan effected 
for the purpose of such redemption or any renewal of such temporary loan. 


Hypro-ELEctTric ComMission.—C. 30 amends the previous Act and clarifies 
the legal possession of the commission. The commission is declared to be and to 
have been since its creation an agent of the crown in right of the province and the 
property possessed by it to be property of the crown. No proceeding is to be 
taken against it otherwise than by petition of right. Its property is exempt from 
any seizure. Three arbitrators are to determine the indemnity payable to the 
shareholders of Montreal Light Heat and Power Consolidated and their award 
may be revised by the court of king’s bench whose decision is final. 


HyDRAULIC REsourcEs.—C. 32 establishes a department of hydraulic resources 
to control and supervise the hydraulic resources of the province. 


COLONIZATION.—C, 33 authorizes the government to carry out a general plan 
of colonization in the province within the next four years 


DRAINAGE.—C., 34 authorizes the government to spend not more than $1 million 
tor the drainage of land in the province. 


Roaps.—C. 37 authorizes the government to spend not more than $30 million 
within the next four years for the construction and improvement of the provincial 
highway system and of rural roads in particular. C. 38 provides for a programme 
of works to abolish level crossings. 


APPRENTICESHIP.—C., 41 provides for the setting up of apprenticeship centres 


RURAL ELECTRIFICATION.—C, 48 sets up a bureau to promote rural electri 
fication in the province and to that end to assist and collaborate with co-operatives 
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formed under the Act for the production, distribution, and sale of electricity in 
rural municipalities. 


Paxes.—C,. 51 authorizes the lieutenant-governor-in-council to institute a 
committee of inquiry to make an investigation with a view to ensuring a better 
apportioning of municipal and school taxation 


MuininGc.—C, 54 authorizes the lieutenant-governor-in-council to grant mineral 
exploration licences for the territory of New Quebec to companies incorporated 
under the laws of this province. 


BROAD ASTING., ie 56 provides for the establishment of a provincial br ad 


casting service to be administered by the Quebec radio bureau. 


PuBLIC CURATOR cae prov ides for the appointment ota public curatol 
who shall act as curator ex-officio to non-interdicted insane persons placed in lunati 
asylums in the province of Quebec and to vacant successions. 


Civit CopeE.—C. 66 amends the Civil Code regarding fixing of boundaries, 
the personal property of consorts, and the registration of hypothecs. 


PROCEDURE.—C. 68 amends the Code of Civil Procedure regarding the uncon 
stitutionality of statutes, proof and hearing in default cases, and seizures by garnish 
ment. C. 69 provides for the appointment of a commissioner to undertake a 
general revision of the Code of Civil Procedure and to prepare a preliminary draft 
thereof. 


E. W. Rowat 
Montreal. 


WESTERN PROVINCES 
(a) Alberta 
9 Geo. VI: Acts passed, 75; Public, 71; Private, 4. 


DEVELOPMENT.—C. 2 is cited as the Department of Economic Affairs Act 
A department of economic affairs is established. As provided by s. 6, it is the 
duty of the minister to further and encourage orderly economic, cultural, and 
social development for the betterment of the people of the province in accordance 
with the principles and requirements of a democracy, and to assist in and advance 
the proper rehabilitation of men and women returning to the province from the 
armed services of Canada and from war industries. The Post War Reconstruction 
Act, 1943, c. 8, is repealed by s. 10. C. 11 confirms an agreement between the 
government of Alberta and certain companies for the development of the deposits 
known as oil sands near McMurray, Alberta. C. 19 is cited as the Agricultural 
Service Board Act. Under s. 3 the council of any municipal district may constitute 
an advisory board to be known as the agricultural service board. Such a board 
consists of either three or five members, one of whom is an officer of the department 
of agriculture, and its duty is to investigate land in the district with a view to 
detecting damage from weed infestation, wind, or water erosion. The minister 
of agriculture may enter into agreements with councils for the purpose of assisting 
in soil and water conservation, control of noxious weeds, and implementing neces 
sary agricultural policies. 
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ELections.—C. 3 confirms certain orders-in-council whereby regulations were 
made to provide for the election of three members to represent the members of 
the navy, army, and air force respectively in the tenth legislative assembly. 


Lanp SALEs.—C. 59 amends the Land Sales Prohibition Act. The Act shall 
remain in force one year after the cessation of hostilities. It is declared, in s. 9b, 
that the Act shall have no application to any land transaction with a Hutterite 
which originated prior to the first day of March, 1944. 


MARRIAGE.—C. 67 amends the Solemnization of Marriage Act. No issuer 
shall issue a licence, nor shall any clergyman publish banns unless there has been 
filed with the issuer or clergyman a certificate of a duly qualified physician in 
respect to each party to the effect that a specimen of blood for the serologic test 
for syphilis has been taken from the applicant and has been sent to the provincial 
laboratory. The director of the division of social hygiene is notified if the result 
of a test is positive. 


SociAL WELFARE.—C. 6 is cited as the National Housing Loans Act (Alberta). 
The provisions of this Act are designed to facilitate the loaning of money under the 
National Housing Act, 1944 (Canada). C.7 incorporates the Alberta housing 
association limited. The minister of municipal affairs together with such munici- 
palities as become shareholders constitutes the association. The association is 
empowered to lend money on the security of mortgages upon real estate for the 
purpose of assisting in the erection of dwelling houses in the province. C. 8 is 
cited as the Coal Mines Regulation Act. It is a very comprehensive enactment 
of 183 sections looking to the health and safety of ntiners. C. 13, the Juvenile 
Offenders Act, deals with the detention, trial, and care of juvenile offenders. By 
s. 25, the Act shall be liberally construed to the end that the care and custody and 
discipline of a juvenile offender shall approximate as nearly as possible to that 
which should be given by parents. A juvenile offender shall not be treated as a 
criminal but as a misdirected and misguided child needing aid and encouragement. 
C. 14 is cited as the Home for Aged or Infirm Act. Provision is made for the 
licensing of homes for the aged or infirm and for standards to be maintained in 
same. Grants are made by the province to assist municipalities who maintain 
aged or infirm persons according to approved standards. 


(b) British Columbia 
9 Geo. VI: Acts passed, 83; Public, 80; Private, 3. 


DEVELOPMENT.—C., 27 is cited as the Electric Power Act. The British 
Columbia power commission is established with very wide powers relating to the 
generation and supply of electric power. On its own recommendation, if approved 
by the lieutenant-governor-in-council, the commission may construct, buy, lease, 
or expropriate power plants or projects. Power purchased or generated may be 
distributed through municipalities under Part 1 of the Act or through power 
districts established under Part tv. C. 29, the Farmers’ Land-clearing Assistance 


\ct, authorizes the lieutenant-governor-in-council to borrow a sum not exceeding 
$500,000 to be used for the purchase of machinery and the use of same for the 
clearing and development of land. C. 38, the Irrigation Assistance Loan Act, 
authorizes the borrowing of not over $500,000, such money to be lent to improve- 
ment districts for irrigation purposes. 
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Divorce.—C. 22, the Divorce and Matrimonial Causes Act Amendment Act, 
1945, adds four sections which regulate the intervention of the attorney-general on 
g +73 
petitions brought under the Act. 


EpucaTtion.—C., 5, the British Columbia University Loan Act, authorizes the 
lieutenant-governor to borrow sums not exceeding five million dollars to defray 
the cost of the construction and equipment of such buildings, works, and other 
undertakings as may be deemed expedient for the use of the university. 


Laspour.—The Fire Departments Hours of Labour Act is amended by c. 30. 
No officer and no employee of the fire department in a municipality to which the 
Act applies shall be required to be on duty for more than forty-eight hours in any 
one week. 


MARRIAGE.—C. 8 is cited as the Equal Rights for Children Act. It relates 
to the child of a person who has remarried after the spouse has been presumed dead 
under the provisions of the Marriage Act or by official notification of the depart 
ment of national defence, the spouse later being found to have been alive when the 
second marriage or ceremony was performed. Such child shall be deemed to be 
legitimate from the time of birth and shall enjoy the rights of succession it would 
have enjoyed had the spouse been dead before the second marriage ceremony. 


PROFEssIONS.—C., 21 is cited as the Disciplinary Authorities Protection Act. 
Where a corporation is established having as one of its purposes the regulation of 
the profession or occupation of its members and having disciplinary powers over 
its members in respect of their conduct in the profession or occupation regulated, 
neither the corporation nor an officer or agent thereof shall be liable for any act 
done in exercise of the disciplinary powers conferred unless the act is done ma- 
liciously and without reasonable and probable cause. 


REVENUE SurpLus.—C. 61 is cited as the Revenue Surplus Appropriation 
Act. The preamble recites that excess revenues over expenditures have accumu- 
lated, and s. 2 authorizes the lieutenant-governor-in-council to expend sums not 
exceeding a total of four million dollars on specified departments of the public 
service, such as highways. 


SociaL AssISTANCE.—C. 62 is cited as the Social Assistance Act. Social 
assistance includes financial assistance or assistance in kind, health services, 
counselling service, and generally any form of aid necessary to relieve destitution 
and suffering. Under s. 3, social assistance may be granted out of funds appropri 
ated by the legislature for the purpose to persons who, through mental or physical 
illness or other exigency, are unable to provide in whole or in part by their own 


efforts, through other securitv measures or from their own resources, necessities 


essential to maintain or assist in maintaining a reasonablv normal and healthv 
existence. Provision is made for the appointment ola director of welfare who shall 
administer the Act under the provincial secretary. 


Witts.—C. 80 amends the Wills Act. A person who has executed a will may 
file a notice in presc ribed form with the director of vital statistics, stating that a 
will has been executed, the date of execution, and where the will is executed 
After the death of a person, the director will reveal, upon proper application, 
whether that person has filed a notice and the contents thereof. The failure to 
file or the filing of a notice shall not affect the validity of a will or the revocation 
of a will 
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(c) Manitoba 
9 Geo. VI: Acts passed, 98; Public, 94; Private, 4. 


EpucaATion.—C. 3 is cited as the Basic Sciences Act. No licensing authority 
shall authorize any person to practise or engage in a branch of the healing art 
unless that person produces a certificate of credit in the basic sciences issued bv 
the University of Manitoba. Anatomy, bacteriology, biochemistry, hygiene, 
physiology, and pathology constitute the basic sciences. The healing art includes 
the diagnosis, treatment by surgery or medicines, and prevention of human disease. 
C. 67, the Veterinary Science Scholarship Fund Act, provides for the establishment 
of a fund for the assistance of persons studying veterinary science. 


MARINE INSURANCE.—C, 29 is cited as the Marine Insurance Act. With 
minor exceptions, this Act is the same as the Marine Insurance Act, 1906, c. 41, 
1906 (Imperial). 

PuBLIC HEALTH AND WELFARE.—C. 17, the Frozen Food Locker Plant Act. 
provides for the licensing and inspection of frozen-food locker plants. C. 21 
amends the Health and Public Welfare Act. The public welfare advisory com- 
mittee is established. CC. 22 is cited as the Health Services Act. This enactment 
provides for the establishing of diagnostic units, hospital districts, local health 
units, and medical care districts to the end of improving health services in the 
province. C. 44 is cited as the Manitoba Physical Fitness Act. Physical fitness, 
as defined, includes all physical, mental, moral, and cultural conditions, capacities, 
qualities, characteristics, skills, aptitudes, and qualifications that better fit a 
person to become a useful citizen. By s.3, the minister (of health and public 
welfare) is directed to take such measures as are deemed necessary for promoting 
the physical fitness of the people of the province and in particular to co-operate 
with the national authorities constituted under the National Physical Fitness Act 
(Canada). The physical fitness council for Manitoba is established by s. 5. C. 46, 
the Licensed Practical Nurses Act, provides for the training, examination, licensing, 
and regulation of practical nurses. A practical nurse is a person who undertakes 
nursing for remuneration but who is neither a registered nurse nor is training to be 
a registered nurse at an approved school of nursing. 


REGULATION.—C. 5 is cited as the Chiropractic Act. By s. 3, the Manitoba 
chiropractors association is constituted. By s.5, the lieutenant-governor is 
empowered to establish the board of chiropractors. The board shall conduct 
examinations and otherwise regulate the professional activities of chiropractors 
pursuant to the provisions of the Act. C.43, the Osteopathic Act, similarly 
organizes the osteopaths. The Manitoba osteopathic association is established 
and provision made for the appointment of five members to the board of osteo- 
pathic physicians. 


TAXATION.—C. 62 is cited as the Motive Fuel Users Tax Act. Motive fuel 
means any gas fuel or liquid fuel which has not been taxed under the Gasoline 
lax Act and which is actually used for moving or operating any internal com- 
bustion engine or machine. The tax is 7 cents per gallon. 


TRAVEL AND Pusticity.—C. 64 is cited as the Travel and Publicity Bureau 
Act. The travel and publicity bureau is established as a branch of the department 
of mines and natural resources. Through this bureau, the minister shall manage 
and administer matters relating to the promotion and development of the tourist 
industry and to publicity in connexion therewith. 
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Saskatci 
& Geo. VI (Second Session): Acts passed, 76, Public, 70; Private, 6. 


DEPARTMENTS OF (GOVERNMENT Four new departments of government wert 


established by legislation at this session C.6 established the department ot 


co-operation and co-operative development; c. 7, the department of labour; c. 9, 
the department of reconstruction and rehabilitation; and c. 10, the department of 
social welfare. C.8 changes the department of natural resources to the depart- 


ment of natural resources and industrial development. C.12 abolishes the 


department of reconstruction labour and public welfare. C. 17 repeals the Pro- 
vincial Tax Commission Act The functions of the tax commission are assigned 

the provincial treasurer. C.46 repeals the Saskatchewan Farm Loans Act. 
former farm-loans board becomes the farm-loans branch of the treasury 


artment. 


EpucatTion.—C. 40 amends the School Act Notwithstanding any agreement 
the contrary, a teacher holding a permanent certificate shall be paid a salary of 
not less than $1,200 a vear, and any other teacher shall be paid not less than 
$1,000 a vear. C.41 is cited as the Larger School Units Act. When deemed 
advisable in the interest of education, the minister may, with the approval of the 


iten 


ule; 


ihe 


ant-governor-in-council, establish school units consisting in each case of 


nu 


1umber of rural or rural and village public school districts as employ approxi- 
mately eighty teachers. On the recommendation of the minister, a vote of the 
resident rate-payers of a proposed unit may be ordered before the unit is estab- 


lished. Each unit shall be divided into five sub-units. The unit school board 


of five members, one from each sub-unit. The trustees of each district 


i delegate for the sub-unit meeting at which the member of the board is 
I 


\ll the assets of the districts within the unit become the property of the 
ward, which is constituted a corporation by s. 23. The tax-rate is uniform 


uta unit 


\RM SECURITY.—C. 30 is cited as the Farm Security Act. Under s. 6, every 
ind every agreement of sale shall be deemed to contain a condition that 

»p failure in any vear the mortgagor or purchaser shall not be required 

nt of pring ipal to the mortgagee or vendor during the period of 

nt of any principal falling due is automatically postponed for 

he principal outstanding on the fifteenth of September shall on that 
reduced by } per cent thereof, or by the same percentage 

interest will accrue immediately after the said date on the 

ver percentage 1 the yreater : provided that, 

hall continue to be chargeable, pavable, 

principal had not been so reduced \ crop failure means 
i any ‘\ il mt mrty iged land or on land sold under 
Loft the mortgagor or purchaser 
ud crops Is less than a sum equal 
i such land The period ot sus 
of dispute, the mediation 
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Exemptions Act. The crop of the execution debtor is exempt to such an extent 
is is sufficient when converted into cash, along with other means which he may 
have, to pay all unpaid legitimate costs of harvesting the crop and to provide a 
necessary living allowance for the support of himself and his family until the crop 
of the following year is about to be harvested and to provide necessary costs of 
his farming operations until that time. Money obtained from the sale of exempt 
crop must be used for the purposes specified. 


INSURANCE.—C. 13 is cited as the Government of Saskatchewan Insurance 
\ct. By s.3, the government of Saskatchewan is authorized to carry on the 
business of fire, life, and automobile insurance and reinsurance as well as twelve 
enumerated classes of insurance as the same are defined in s. 2 of the Saskatchewan 
Insurance Act. The Saskatchewan government insurance office is established 
is a branch of the public service. 


Lasour.—C, 64, the Annual Holidays Act, is designed to secure to employees 
in annual holiday with pay of two weeks in addition to special holidays. The 
Act does not apply to farm employees nor to those employed in any undertaking 
in which only members of the employer's family are employed. C. 69 is cited as 
the Trade Union Act. By s. 3, employees are given the right to organize in and 
to join trade unions and to bargain collectively through representatives of their 
wn choosing. The representatives designated or selected for the purpose of 
bargaining collectively by the majority of employees in a unit appropriate for such 
purpose shall be the exclusive representatives of all employees in such unit for the 
purpose of bargaining collectively. By s. 23, the employer is required to deduct 
trade union membership dues if requested. If requested by the union the col- 
lective bargaining agreement shall contain a membership clause. A trade union 
means a labour organization which is not a company dominated organization. A 
labour relations board of seven members is provided for in s.4. This board has 


wide powers, including that of determining the appropriate unit of employees for 
bargaining purposes. 


LocaL GOVERNMENT Boarp.—C. 37 amends the Local Government Board 
Special Powers) Act. The powers of the board are very greatly extended in 
relation to orders which may be made involving supervision of the financial affairs 
of municipalities and school districts. These powers are enumerated in thirty-tive 
separate clauses, and include the powers to reduce the whole or any portion of the 
principal amount of the existing debt or the whole or any portion of the interest 
due or accruing due on the existing debt. By s. 6, the decisions of the board are 
declared to be binding and conclusive upon all persons. 


PURCHASING AGENCY.—C. 16 is cited as the Purchasing Agency Act. A 
ranch of the public service known as the Saskatchewan government purchasing 
agency is established under the immediate management of an officer known as the 
director of purchases. Under s. 5, the agency shall acquire by purchase all sup- 
plies required by departments. An employee who wilfully acquires any supplies 
in contravention of the Act shall be deemed to have committed a malfeasance in 
fice and shall be liable to dismissal or suspension from office. 


SoctAL WELFARE.—C, 5, the Liquor Board Superannuation Act, establishes 
t superannuation scheme for the employees of the liquor board. C. 19, the 
Reconstruction and Rehabilitation Fund Act, authorizes the provincial treasurer 
to borrow money for a reconstruction and rehabilitation fund. The amount of 





490 THe UNIversiry oF Toronto LAw JOURNAL 


obligations outstanding at any one time shall not exceed $5 million. C.51 is 
cited as the Health Services Act. A health services planning commission is 
established with wide powers of investigation and recommendation. The lieu- 
tenant-governor-in-council is authorized to establish health regions and make 
provision for health services in these regions. C. 61, the Social Aid Act, provides 
for the granting of aid to indigent persons through the municipalities. 

TAXATION.—C. 27 is cited as the Mineral Taxation Act. An owner of minerals 
shall pay a tax of 3 cents for every acre in respect of which he is owner. In addi- 
tion, if minerals are being produced or have been produced from a parcel of land, 
the value of all minerals within, upon, or under such land shall be assessed, and a 
tax, not exceeding 10 mills on the dollar as determined by the lieutenant-governor- 
in-council, shall be imposed. 

F. C. CRONKITE 

School of Law, University of Saskatchewan. 





REVIEWS OF BOOKS 


Early American Land Companies: Their Influence on Corporate Development. By 
S. LivERMORE. (Publications of the Foundation for Research in Legal 
History, Columbia University School of Law, Edited by J. GOEBEL, Jr.) 
New York: The Commonwealth Fund. 1939. Pp. xxx, 327. ($3.50) 


Habent sua fata—the review of this book was due to appear in the 1940 issue of 
the UNIVERSITY OF TORONTO LAW JOURNAL but vis major intervened. I glanced 
through Professor Livermore’s work when I received it, and was so impressed by 
his conclusions that I decided to review his work as early as the exigencies of army 
service would permit. I am glad that this opportunity has now arisen. 

The author gives a detailed and well-documented account of the history of 
American joint-stock associations dealing in speculative “land merchandising” and 
operating between 1750 and 1800. He expounds the organization of these early 
expressions of American business enterprise both from the legal and economic 
point of view. After stating his problem concisely and giving a brief account of the 
historical precedents, he examines a number of individual land associations as 
they developed in the colonial, pre-revolutionary, and post-revolutionary period. 
From the wealth of detail presented with discrimination in these chapters, the 
following general points emerge: (i) the extent and financial ingenuity of these 
schemes is impressive as is evinced by the transactions of the Ohio Company 
which in 1787 covered not less than 5 million acres (p. 138); (ii) the securing of 
sound title to the land from the Indian chiefs who owned it caused a particular 
difficulty which sometimes was enhanced by the ease with which the Indians 
conveyed the same territory to two competing syndicates (pp. 86-7); (iii) these 
associations though characteristic of capitalist economy and private venture some- 
times exhibited features peculiar to public utilities, particularly when endowed 
with the power of government and jurisdiction over the vast areas under their 
control. 

However, Professor Livermore does not restrict his research to a descriptive 
treatment of these land-trading associations, but advances a definite thesis on their 
legal character. He maintains that these unchartered trade associations, though 
in strict law merely representing a peculiar type of partnership, were regarded by 
the business community as enjoying similar status to companies incorporated by 
a royal charter and that, despite legislative vagaries and judicial inertia, they did, 
in fact, function as if they had been chartered companies. These observations, 
well borne out by the material assiduously collected by the author, are not novel 
as far as they go, because the whole history of corporation law could be written 
in terms of the struggle of the business community to establish the most convenient 
forms of corporate trading, often in the teeth of a reluctant law and sometimes 
even in open defiance of restrictive legal prescripts. It will be recollected that in 
1741 the Bubble Act was extended to the American possessions of the crown, and 
it is not surprising that the stringent features of that ill-considered enactment were 
mitigated in America by resorting to the same legal device which was employed 
in England for that purpose—the unincorporated joint-stock association. In that 
respect Professor Livermore's research confirms the results of DuBois’s study on 
the English Business Company after the Bubble Act, 1720-1800 (New York, 1938). 
But Professor Livermore does not stop here. He asserts persuasively that the 
founders and managers of these American land-trading associations, when acting 
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as if they were a corporate entity, were actuated not by evasive motives but by 
the deep-rooted conviction ‘‘that by voluntary agreement and association there 
could be created business units possessing the powers, characteristics, and rights 
of corporations”’ (p. 20). This, indeed, goes to the root of the theory of corpo- 
ration. While hitherto the view prevailed that a corporation can be created by act 
of state only, e.g. under English law by royal charter of incorporation or act of 
parliament, an alternative mode is indicated here of creating a corporate unit, the 
covenant of free men, “‘the inherent right to organize independently and freely, 
irrespective of the current temper of the Crown or legislature” (p. 294). The author 
is quick to fortify his conclusions by reference to analogous trends in the develop- 
ment of early English boroughs and guilds and in continental corporate practice, 
and the learned editor, Professor Julius Goebel, Jr., in his learned introduction, 
points to the religious origin of the idea that a corporation can be created by the 
covenant of men without authority by the state, and to the early application of 
this doctrine in the history of the church. 

The value of Professor Livermore's contribution to the study of corporate 
theory will be fully appraised if regarded from a wider perspective. In our time, 
combined forms of trading have invaded the sphere of inter-governmental relations. 
Before and during the Second World War, International Commodity Controls 
were established by various governments, and international authorities have been 
created or proposed for international banking or currency exchange, civil aviation, 
rehabilitation and relief, and similar purposes. The law of nations looked askance 
at these new forms of joint venture when first making their appearance, as did 
English law two hundred years ago, when joint-stock trading proved to be irre- 
pressible. The International Labour Office, in its publication on International 
Commodity Control Agreements (Montreal, 1943), describes significantly the legal 
status of these control authorities as “highly indeterminate’’ (p. iv)—an expression 
which might well be thought an apt characterization of the legal status of the 
early English joint-stock trading association. In both instances the urge of free 
association proved so strong that eventually legal recognition could not be withheld 
from the new organization. In the national sphere, the joint-stock trading associ- 
ation prepared the way for the general acts of the nineteenth century admitting 
the registration of joint-stock companies, and in the international field the 
economic institutions to be set up by the United Nations will have no difficulty in 
assuming the status of international corporations, as is evinced by the charter of 
the United Nations Relief and Rehabilitation Authority (U.N.R.R.A.) which 
provides expressly that that Authority shall enjoy corporate status. It is the merit 
of Professor Livermore's work to have drawn the attention of students of corporate 
theory to the creative strength of the covenant of free association. 


C. M. ScCHMITTHOF! 
The Temple, London. 


English Courts of Law. By H. G. Hanspury. (The Home University Library. 
Toronto: Oxford University Press. 1944. Pp. 192. ($1.25) 

A History of the English Courts. By A. T. CARTER. Ed. 7. Toronto: Butterworth 
and Company (Canada). 1944. Pp. viii, 183. ($6.25) 


Mr. HansBury’s distinguished work in equity allowed us to look forward to reading 
his little book on the English courts of law. We must confess that we have been a 
good deal disappointed in it. Doubtless the style is attractive, at times brilliant; 
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and it is full of wise phrases and suggestive and penetrating statements, which 
will make it readable in spite of the criticism to which we must submit it. We had 
expected, considering that it appears in the Home University Library, a book 
suitable for the general intelligent non-professional reader and dealing for his 
purposes with the modern structure of the courts. No preface explains the methods 
of presentation. The first chapter on the content of the law is singularly weak in 
that its essence aims to rehabilitate Austin. For the general reader this purpose is 
somewhat ambitious, tor the professional beginner vicious, and for the more mature 
student futile. The general reader will be far better served by Vinogradoft's little 
book in the same series (which is not referred to in the bibliography); the beginner 
by some of Pound’s lectures; while the more mature student will hardly like to 
believe that this is Mr. Hanbury’s final word on the philosophy of law. In this 
chapter there are some statements to which exception must be taken. No modern 
scholar would encourage the division of law into public and private (p. 11); “right” 
and ‘“‘wrong”’ are not explained in connexion with moral duty (p. 10); the Americans 
do not “tend’’ to call something ‘‘administrative law’? (p. 12), because every 
modern law school has long since separated the subject from constitutional law; 
“contracts” are defined (p. 13), but “tort’’ is not; the view expressed that the 
house of lords is safeguarded by its non-representative character in taking a dis- 
passionate view (p. 20) is not supported by our own somewhat wide personal 
experience or by our reading of its history. The doctrine of Rex v. Manley is not 
enurely new (p. 23). The author then proceeds to a sweeping survey of develop 
ment from Norman England, through the reign of Henry II, the thirteenth century, 
Edward | and after, of the growth of the courts. This goes on to page 143—a large 


order in a book of 192 pages, when we arrive at the present system, the account of 


which is compressed and inadequate. For the general reader problems are dis- 
cussed, terms used, and implications suggested in a manner entirely beyond his 
experience and comprehension. For the student, the work has been done far better 
elsewhere. We are irritated even by the organization of this material, and are left 
with the impression that the distinguished author, never in reality having decided 
what kind of book he intended to write and for what public he was working, is 
constantly brought up short as he finds he is exceeding his space or is suddenly 
convinced that ‘‘this is not the place’ to pursue a subject. It may be that there 
is room in the series for a book suitable for the general reader on legal history with 
emphasis on the courts. This is not the book. It may be that there is a place 
with similar aims for a book on the modern English court system. This is not the 
book. It falls between the proverbial two stools. It is unfortunate that this is 
so, for the learned author could beyond doubt write a book of either type. As it 
is, the space at his disposal or the lack of clear editorial direction has made his 
work unworthy of his distinguished reputation. 


Indeed, Mr. Carter’s book is much better in every way. It has long enjoyed a 
useful place as one of the best introductions, for the young beginner, to the larger 
and more minute parts of the standard legal histories which deal with the court 
system. The style is clear and pruned to the matter in hand—a view of the history 
leading to the present-day “‘set-up’’ of the English Courts. There are practically 
no changes in this edition from the sixth edition of 1935. The book remains one 
of the most useful of its kind. We have always found it somewhat weak in con 
nexion with the church, and we should welcome for beginners some account of 
that ‘‘tough” discipline in the legal profession which hammered the courts and 
common law into shape. 
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tioned Document Problems The Discovery and Proof of the Facts By A. S. 
OSBORN Introduction by RoscoE POUND \lbanyv, N.Y Bovd Printing 
Company. 1944. Pp. xxvii, 486 


[HERE lingers in practice a disposition to look askance at or to neglect develop 


nents, which are disposed of as inexact, theoretical guess work,” or “‘contrary to 


our legal traditions.” We have only to recall the struggle which is still in progress 


ne 


use and apply psychology and psycho-therapy in criminal trials and to the 
ment of the criminal. A somewhat similar fight has long gone on in connexion 


} restioned documents hose who have followed the history of the problem 


juainted with the work of Mr. Albert S. Osborn whose treatises on 


1 Documents and The Problem of Proof are well known and have established 

mselves as necessary to everyone in the profession. Indeed, the first edition 

of the former began its life with commendation from Wigmore—a significant 

Phe present volume has a pre face by Professor Roscoe Pound 

and important—who points out that the distinguished author 

had been largely a matter of superficial guess-work or plausible 

latter of scientific investigation and demonstration.”’ This is 

a Writer not given to over-statement. This preface ought to be 

in connexion with its immediate purpose, but for its interesting 

tical review of the general problems of improving the administration of 
which Mr. Osborn’s activities have a distinct and assured place. 

is in itself supplemental to the second edition (1929) of Questioned 

ind it should be read not only for its own contents but with that work 

Che emphasis is ‘‘first... the determination of the fact as to whether 


nt is genuine, and. . . second the proot ot this fact in court. 


is practical: to give brief and definite suggestions to the lawyer and 
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Land Tenure in the Colonies. By V. LiverRsAGE. Cambridge: At the University 
Press [Toronto: The Macmillan Company of Canada}. 1945. Pp. ix, 151. 
($2.25) 


Mr. V. LIVERSAGE, who occupies the position of agricultural economist in Kenya, 
has made a contribution to problems in colonial administration which ought not 
to be lightly dismissed, especially at the present moment in history when the whole 
matter of colonies is under close and penetrating criticism. The value of his work 
must not be judged by the short, concentrated treatment, which has all the qualities 
of a practical scientist's skill in statement, in a sense of values, and in keeping to 


the planned road. He is concerned with a fundamental issue: the vast importance 
of understanding and appreciating the many methods and forms of holding land 
in colonial territories by those to whom the care and responsibility for the ad- 
ministration of such territories may belong. He appreciates illustrations drawn 
from various areas and at different periods in history to make it evident how deep 
and fundamental is the subject for those who, within an immediate future, must 
make decisions vital to the colonial territories and indeed to the peace of the 
world—the importance to primitive and undeveloped peoples of their land and 
their extreme suspicion in connexion with attempts to interfere with, change, or 
modify their “rights."’ He sees primitive societies in contact with, to them, un- 
known forces, and it is a serious responsibility for the colonial powers to understand 
this position of land tenure not merely ina particular colony, much less in relation toa 
particular tribe, but through comparative knowledge and experience of a complex 
whole. We are too often interested in legal structure, in political theory, in some 
vague sentimental constitutional phrases, indeed in self-praise and in thanking 
God that we are not as other men. Mr. Liversage’s little book is a challenge to 
develop common sense through real knowledge and we recommend it to everyone 
lawyer or layman, to whom colonial problems must appear as part of the peace 
problems of the world. The references are invaluable. 


Law of Contracts. By G. C. CHESHIRE and C. H. S. Firoot ndon and 
foronto: Butterworth and Company. 1945. Pp. xiviii, 435 [27 $10.50 


[HE authors of this treatise deserve great praise and credit for the successful 
nanner in which they have dealt with one of the older branches ot English in 
in entirely new method by which their subject appears almost to have arisen from 
the dead to become once again an operative part of modern law. For some time 
ast, many scholars and students have felt the need for a new approach to many 
4 the fields of English law, including contracts, for it cannot but be felt that the 
uw of contract, as it was known to operate in regulating the ordinary social and 
ommercial activities of mankind, was something quite distinct trom the artificial 
it-and-dried subject which has hitherto been described by the re 

f analysts from the distant past. In this work, the writers | 
features of an historical, analytical, and sociological approach 

racts in @ most satistactory manner, 

They have preceded their discussion by a clear, concise and esse 

lete historical introduction to the whole held. This historical sum 

ie developme fits leading to the rise of assumpsit and traces 

iat doctrine up to the triumph of the modern doctrine of contract 


ised on the element of consideration. In many respects this 
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helpful in obtaining a full and complete understanding of much of the modern 
law, and there is every reason why this historical material should be presented 
along with a description ot the substantive law so as to link legal history with 
present law, to introduce the idea of continuity and development in the student's 
concept of law and to save recourse to outside materials in order to gather this 
necessary background. To have gathered and blended this historica! material 
into a text-book on contracts will be undoubtedly of great service to those who 
may wish to use it as an aid in teaching. 

The authors have not entirely disposed of history in one preliminary chapter, 
but throughout they have presented the development of the law in chronological 
fashion, and in many special cases historical surveys are provided by way of intro- 
duction to the various doctrines. Noteworthy examples are: the historical intro- 
duction to the concept of consideration, the Statute of Frauds, and the survey oi 
the development of the law of contract in its relation to married women. 

The main body of the text is, of course, concerned with giving a complete 
analysis of the law in a simple, comprehensive, and efiective manner. An im- 
pressive volume of case-law has been gathered, analysed, discussed and presented 
with a clarity and simplicity of style which does not bewilder the reader. The 
principles of the law are clearly stated and their degree of certainty is indicated. 
The authors’ conclusions on matters problematical are arrived at after adequat 
presentation of relative material and opposed opinions. In many instances, the 
analysis which has been made offers a wide departure from the views chosen by 
past writers, and frequently, these departures show distinct advantages over more 
generally accepted theories. Particular mention should be made of the chapters 
on mistake in the law of contracts and on the doctrine of quasi-contract. 

In the chapter on mistake, the authors have not been restrained in their 
discussion of this controversial topic by purported adherence to the age-old con 
ception of consensus ad idem, for they begin by dismissing this approach as follows: 
‘It is an aphorism of our law, and like most aphorisms misleading, that there can 
be no valid contract without consensus ad idem. lt this phrase were to be taken 
literally, it might well be asked how can there be a contract if the parties have 
mistaken each other, or if one or both of them have been mistaken with regard to 
something that has influenced their judgment. If they have mistaken each other, 
their minds are at variance; if they have both made the same mistake, the common 
intention that they have registered is one that they would not have registered had 
they been free from error; while, if cue alone has been mistaken, it is arguable that 
despite appearances his mind is not a true consenting mind. <A mistake of any 
kind and whether made by one or both of the parties would, on this assumption, 
preclude the existence of a genuine consent and therefore prevent the formation of 
an enforceable contract. ‘This, however, is far from being the case in English 
law.”” (p. 137) 

Furthermore they have refrained from any attempt to include all the eifects 
of mistake within any one simple formula in the law of contract, for they have 
observed: ‘‘It would seem that the confusion which envelops the English law of 
mistake is in great part due to failure to distinguish the three possible types of 
mistake. The rules vary with the different types, but the decisions frequently 
give the wrong impression that there is one general doctrine which will satisfactorily 
solve every possible case.’’ (p. 138) Accordingly, they have divided their topic 
into three types of mistake. First, common mistake where both parties have 
wrongly assumed the truth of some fact upon which they intend the existence of 
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the contract to depend. The problem here and the theoretical basis on which 
relief is granted they show to be essentially of the same nature as that which arises 
for decision in cases on frustration. Second, mutual mistake where each party ts 
mistaken as to the other’s intention, though neither realizes that his mistake has 
been misunderstood by the other. Of the effect of this type olf error, aiter con 
sidering a long line of cases, they have concluded: *‘Can we even say that the 
doctrine of mutual mistake holds an important place in English law? It can at 
least be answered that a mutual mistake is not sufficient per se to prevent the tor- 
mation of a contract, and indeed that it is only one of the factors relevant to the 


decisive issue—what is the sense of the promise?” (p. 145) The third branch otf 


mistake they indicate as unilateral mistake, where only one of the parties to a 
contract is mistaken but the other is aware, or ought reasonably to have been 
aware, of the mistake. Within this latter category, where the mistake is one as to 
the fundamental character of the offer, the contract is void on the ground of mis 
take. 

Into this scheme, the authors have successfully fitted all cases, including those 
on mistaken identity, without recourse to fictions such as those based on estoppel 
and without creating too many exceptions to their general analysis. They con- 
clude their chapter by giving separate consideration to the problem of non est 
factum and separate treatment to the doctrines of equity relative to mistake. 

In the chapter on quasi-contract, they again refuse to be directed by the 
fictions of past usage. They state: ‘The prefix ‘quasi’ is commonly used by 
lawyers when they wish to extenuate, if not to justify, a classification which, 
though convenient in practice or hallowed by tradition, is not supported by logic. 
The present instance is no exception to the rule. Under the general heading ot 
quasi-contract is grouped a number of cases, which, however else they may be 
rationalized, have at least this element in common, that they have little or no 
affinity to contract.’’ (p. 413) As indicated, the authors have not attempted to 
include all that is referable to this heading of the law of contract under any one 
logical pattern of assimilation. They explain their view: ‘All that is possible in 
the present context is to indicate the nature of these controversies and, with a full 
consciousness of the hardihood involved, on the one hand to group the cases undet 
some workable classification, and, on the other, to investigate the possibility olf 
rationalization.” (p. 414) Accordingly, this division of the law they have classi 
fied under two main headings: (i) those cases which are generally accepted as 
quasi-contractual, and (ii) those which remain doubtful in their nature. Under 
genuine or generally accepted quasi-contracts they include (a) money paid by the 
plaintiff to the defendant's use, (b) money paid under mistake of fact, (c) money 
paid in pursuance of the ineffective contract, (d) claims against wrongdoers whose 
wrongs may or may not likewise constitute a tort, and (e) claims on a quantum 
meruit for work partially performed. As doubtful quasi-contracts, the authors 
have listed recoveries otherwise defying classification such as (a) actions on 
accounts stated, (b) judgement debts, (c) money due under statute, bye-law o1 
custom, and (d) claims for necessaries supplied to those under contractual inca- 
pacity. 

The chapter ends with a discussion of the rationale of quasi-contract based on 
material gathered from judgements, legal periodicals, essays and the books of 
foremost writers. No point of view on this controversial aspect of the law of 
contract is overlooked; and, as a consequence, no lesser service has been performed 
than through the presentation of the actual law on this topic. 
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Other considerations are not subordinated to organization and form within 


this treatise. The law of contracts is presented in all its various relationships to 
the society in which it works, to the tunction it is designed to perform, to the 
doctrines of the other branches of the law (equity, agency, the law of property 
and the province of the law of tort), along with which it operates. The sources of 
the numerous doctrines are described, wherever possible, and their development 
traced through to the present stage. 

furthermore, the text is something more than an accumulation of cases from 
which the principles may be drawn. Very extensive reference has been made to 
the literature of text-writers and to legal periodicals, in order to present every 
point of view on contentious aspects ot the law. The doctrines of the law are 
examined critically with the aid of all outside material, legal and non-legal, particu 
larly with relation to their failure or success in operation. Problems are frequently 
raised, changes are often suggested, so that, while the work conveys a full description 
of the law, the reader is not left with the idea that the law, in its development, is 
always clear and certain or that, on tields as old as that of contract, there is no 
more necessity for change, the law having reached a peak of perfection. 

Chose who, while engaged in teaching the law of contract, have desired a 
comprehensive modern text which discusses this topic on a far broader basis than 
any hitherto known in English legal literature, might well be advised to give this 
book their very careful consideration. 


FF. Ek. LABRIE 


School of Law, University of Toronto. 


AL Short Outline of English Legal History. By H. Potter. Ed. 4. London: 


Sweet and Maxwell [Toronto: The Carswell Company]. 1945. Pp. xvi, 256. 

(17s. 6d. 
MEMBERSHIP in a faculty of law for more years than we care to remember has 
confirmed us in two things—the necessity, first, for careful study of legal history 
if we are going to produce scholars in a profession and not mere technicians in a 
trade, and secondly the difficulty of developing this study. In the United King- 
dom, with all its historical legal traditions and atmosphere this is hard enough; in 
other common-law jurisdictions the matter is infinitely more distressing. We 
believe that every student should be thoroughly trained to use for himself the 
great standard legal histories—indeed, petere fontes—and thus, as Lord Bowen 
once said to the Birmingham Law Students Society, clothe his law with life and 


fertilize the soil of case-law, statute, and treatise with the renewing waters of 


human purpose. It has, however, always been a problem how all this is to be done. 
\\e have seen success award the separate teaching of the history of legal institutions, 
vith the development of the historical doctrine of each feld of law linked with it 


in case exposition. Other methods have been tried and have met with certain 
wcomplishment They one and all demand some introductory book, such as 
Dean Potter's Historical Introduction to English Law or Jenks’s Short History of 


gli iw; but even these require “introductions to introductions,”’ if young 

tudents are ever to enter on and to make their own that long story ol legal evo- 
x % 

ul is told the great comprehensive legal historians, without whi h they can 


ever in truth be learned in the law. Of all the “introductions to the intro- 
we have found Dean Potter's Short Outline of English Legal History by 


iseful, especially in the hand of a member of a faculty who has himself 


REVIEWS OF Books 499 


lived in, grown up with, and felt in his midriff and his marrow as well as in his 
mental training the spirit of the law in the United Kingdom. We are pleased, 
then, to welcome warmly a new edition, enlivened with many illustrations from the 
Year Books (in translation, of course, for the perverse generation of modern 
students). In addition, there is added an excellent chapter on the forms of 
action—a guide to Maitland; and many of the older chapters have undergone some 
wide revision or rewriting. As the little book now stands its value, for the purposes 
to which we have referred is much increased; and we shall continue to see to it that 
every beginner reads it carefully with such discussion as the wisdom and insight of 
some member of the faculty may possess. It makes no claims to be other than it 
is; but its use, with those educational expositions to which we have just referred 
so emphatically essential for lectures and tutorial work in the subject, ought to do 
much to open the minds, and indeed the hearts, of students to a vision ot our law 
not unworthy to stand with the greatest accomplishments of history. We con- 
gratulate Dr. Potter on his revisions, and we believe that he will have done more 
than he has done before in previous editions to save some potential legal scholar 
trom the barren wastes of mere trade-school ‘‘black letter’ law. We would hope 
that the learned author would find it possible to give a separate chapter on the 
church, and to add the report references to the table of cases. 


Full Fatth and Credit: The Lawyer's Clause of the Constitution. By R. H. JACKSON. 
New York: Columbia University Press. 1945. Pp. 60. ($1.00) 


His little book contains the fourth annual Benjamin N. Cardozo Lecture, de- 
livered December 7, 1944 before the Association of the Bar of the City of New 
York, under the auspices of its Committee on Post-Admission Legal Education, 
and tounded so that the ‘‘memory of Benjamin N. Cardozo’'s life, it is hoped, may 
be revered and shared for ever by the members of this Association...a rare 
character that radiated goodness, that was inspired by a love for the law, a passion 
for justice and a sympathy for humanity.’’ The previous lectures in the series 
have been delivered by Chief Justice Lehman, Protessor L. L. Fuller and Justice 
Bb. L. Shientag. Although Justice Jackson's lecture has already appeared in 45 
Columbia Law Review (January, 1945), we are glad to welcome it in book-form, 
as it gives us our first opportunity to congratulate the Association of the Bar of the 
City of New York on the foundation of the lectureship, to join with them in the 
perpetuation of the memory of an outstanding judge and jurist who belongs to the 
ages, and to introduce the lectures to readers tar outside their immediate audience, 
» whom Cardozo has become an inspiring possession 

Justice Jackson points out that the “full faith and credit’’ clause of the 
\merican constitution has been honoured by no special treatise, and that text-book 
writers have “noticed it only as a subsidiary consideration in the law of contlicts 
or as a phase of constitutional law too obvious to require much exploration.” If 
this is true for students in the United States, those in other jurisdictions may well 


forgiven if they have passed over the clause in a somewhat similar manner. 


be | 


a succinct, charmingly written and carefully documented discourse, Justice 
ickson examines the history of the clause, the congressional Acts of 1790 and ot 


l 
1 


804 implementing the clause, the judicial development of the clause as to judge 
ments, decisional law as to full faith and credit for statutory and common law, the 


iestion of how far the needs of American society have been met by the statutory 
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ind decisi lal law under the clause, the matter of eyislative power tl 
American legal systems and the quest tor principlh 1 extraterritoria ith ane 
credit tor state law it will thus be seen that there Ip, in con iO the 
clause, a wid id truittul field tor consideration, and we otter our thank 
ackson for provid is with a well-organized survey from which wider T 
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‘ wht in the Australla Constitution Act in and the ire 
be. On t exclusive to the tederal legi lature and are yoveri | 
S ( ind 109 Lhe learned justice does not appreciate moreover hat 
( 1d is departed from the terms of the B.N A. Act, and how judici interpl! 
is pracucally set up in Canada the American system by virtual! givin 
e | inces e residue of legislative powel! Che tull faith and edit section 
1S) of the Australian Constitution Act read wi lacite Iv and { 5] 
s | { ad e Federal Service and Execution ot Process Ac ks tal 
as e learned author points out. but that working Is not quite a n 
yes ind there are some interesting Cases in this ConneNnior 
W. P. M. KENNEDY 
> i ( sity of Toronto. 
t mmon Law (originally based on Indermaur’s Common Law 
Sweet and \lax Vell 


) \ ls. | and II. By A \I \WILSHERE, | ndon: 
1944. Pp. xvii, 475; xxii, 352. 


i ‘ i 
l t The Carswell Company 
£1 lis. Od 
WE have alread id an opportunity to review the fourth edition of this well 
' se, Which appeared in 1937 (3 UNiveRsity OF ToRONTO LAW JOURNAI 
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‘ t id et his change ind SU WIst Is concepuion nat 
v ext u Lo dat it i oversy, he might ca the 
\ I alt the hilt edition does not appear apart 
thus Mr. Wilshere 1 given full credit for what i 
( he Doo! cmal itl is become in his inds 
d ell-intormed makes is We Lv< said 
1 ea oO mere m book 
om l ( | il je i ice ( 
Ter d dern SC TIS | CT¢ 
‘ ibject ist elerred t 
elds whi i ‘ i 
gree 1 tl 
* | iT} 
j | tp peal ‘ 





REVIEWS OF Books 50] 


te 

t 

j ( eniently together—the first dealing with contracts, torts, and evidence; the 
second with mercantile contracts, including a new section on hire, hire-purchase, 


nd credit sales, where the Hire-Purchase Act, 1938, is examined; and a new 


chapter on arbitration, which bears witness to the growing importance of that 





t} 

subj lhis second volume will be particularly useful for the many who must 
know something of commercial law. We regret to notice that it has not been 

ssible to provide references to the reports in the admirable tables of cases. 
if d on Executors’ Account By T. H. Barton. Ed. 4. Toronto: The 

Carswell Company 1944. Pp. lin, 530 

\s Judge Barton notes in his preface, there have not been in Ontario many legis- 
it hanges in the law with respect to executors’ accounts during the eleven-year 
interval between the third edition of this work and his honour’s present edition. 
) he other hand, there has been a revision of the statutes, and there have been 
cases The necessary changes and additions have been largely ine orporated 
he new ¢ m to make it one of the daily practitioner's most useful tools 
But this book is more than a guide to mere practic There is a vast amount olf 


substantive law caretully compiled tor ready access upon almost any point which 


ight arise in the distribution of deceased persons’ estates, whether by an executor 
istrator or other trustee. Some of the problems discussed in detail include 


riginal assets, what are and what are not; payment of debts; the incidence of 
succession duties, taxes, insurance and repairs; and the distribution of the residue 
\ tuller discussion of the problems of title to property (particularly bank accounts 

ld jointly by the deceased with one or more other persons, relatives or strangers, 


night very well have been included in Chapters vu and 1x 


decisions in the courts 


Judge Barton has removed many of the references t 

| States tor the reason, as he expresses it, that “‘my experience has been 
that American authorities are verv seldom referred to in courts This is an 
niortunate explanation tor what ts probably a very sound change Canadian 
lecisions are now available on many more points today, and the latter are, of 
uurse, Of first choice both in the application of an ever hardening doctrine of 
precedent, and in the greater arena of 


the development of a Canadian jurisprudence 


separate trom a blind adherence to the latest English decision and an abhorence 


t anything American. There is, however, a much more practical reason tor the 
editor's removal of American decisions and for his retention of decisions from the 
British Isles (no one of which should have any more binding force than another, if 
they are equally reievant namely, the ditlerence in the iaw Wilh respect lo pel 
sonal representative in the two areas, Ontario s being too largely a photograph 

t England And this volume is admittedly a practitioner's guide, not a study 








prudence 


In subsequent editions, we shall no doubt have references to the latest decision 

i the house of lords on the probiem ol charitable or benevolent including Lord 
Wright strong and persuasive dissent (Chichester v. Simpson, 1944 All E. R. 60 
vetter KNOWN as ie Diploci , also to the Legitimation Amendment A&¢ 1944, c. 32 
ditering the law as stated on | $73; and p. 62) to Biuckwell v. Bla vell, |1943 

\ I R. 579 ( \ (housekeeping mone It would ippea i ep iceable 
pplement is contemplated from time to time, otherwise these more recent item 
would very likely have been found in the text Che reference to the Dominion Law 
Report citation of Re Prout {1943} ? D.L.R. 125 (Ont. ¢ \ Might vel well be 
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viven in view i the important editorial note is ft tie ilidit it the decisior 
S81, 144 

lt s suggested that two major improvements might be nade in future edition 

1 greater effort at analysis of the cases with a view to outlining the rules and 
eliminating a le nade ncy to | rovide a collection ot a ridged « ises ine [ in inde 
that is more than a partially alphabetized table of contents. There is one further 


1atter which cannot be overlooked, and which detracts from the mechanical use 





ness of an otherwise excellent practitioner's guide The all too apparent lack 
{a careful and uniform proot checking has left an incomplete and inaccurate table 
f abbreviations, errors and lack of uniformity in quoting the names, dates and 
tat s of cases, and some unaltered references to earlier revisions of statute 
ler ive been two revisions of the Bank Act since that reterred to on p. 79 
ie Ontario solicitor parti ularly, and toa common-law iwvers generall | 
is new edition ts t only overdue, but has alread roved a welcome reteret 
1 guide 
(GILBERT 1). KENNEDY 
> | f Toronto 
Abnormality and Crime: Introductory Ess By Various Author | 
P. H. WINFIELD English Studies in Criminal Science, Vol. II 
racuit i Law University of ¢ ambridge | don \ acmillan and Compan 
Phe Macmillan Ci mpany of Canada 1944 Py ] 316 $5.50 
me and the Human Mind. By D. ABRAHAMSEN York: Columbia Univer 
Press. 1945. Pp. xin, 244 $3.00 
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the legal concept of mens rea: the classi 


} 


t} definition of eac adapted tor 


me if Variations W 
new kinds of sentences for the appropriate treatment 
delinquents; the construction of administr. 
h information concern ul personalit 
irmalit Is Suspected; t! ppropriate adj 
supervision the 
to certain mer 


the relation between pove 





egislature to formulate suitable measures of social prophvlaxv (pr 
[The material presented by the various authors is uniformly sound, clearly 
written and in many cases illuminated by well chosen case materia lo indicat 


the scope of the book the following summary is given: mental variations and 


criminal behaviour, psychoses and criminal responsibility, psycho-neurosis and 
criminal behaviour, mental deficiency and criminal behaviour, psychopathic cot 
stitution and criminal behaviour, functional nervous disorders after injury, physica 
factors and criminal behaviour, alcoholism and criminal behaviour, sexual offendet 
venile delinquency, military life and criminal behaviour, diagnosis and treatmet 
delinquency, and report on the work of a child guidance clini 
rime and the Human Mind contains similar material but suffer WM parisol 
The author shows a familiarity with various theories as well as research investi 
gations but does not quite achieve an organized, unified view of the problem u 
ilved This might be expected in terms of the newness of the field and perhap 
is an indicatt of the need for more research into the possible relationshiy 
“tween crime and the human mind. However, in spite of the occasional cor 
ision, thisi Valuable DOOK and Wwortny ol! stud all wl aes it Li rim 
urts or penal institutions It is made clear that diagnosis alt gh ditt ti 
essential at that treatment of the criminal! should follo ich diagnosi Phe 
make pDiea tor researe and educatlvo I the publi | Live } ( ine 
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| 
sISte 
I DERNI 
) ' ) ( ‘ 
| 
) A 3 SCHWARZENBI i 
194 } 64 S18. 
HIS is t ‘ ‘ ' 
et \ itive ( 1] ae 
¢ } 4 } e practuce ( rer j ( 
» } 5 ‘ ” , ‘ 
\ ‘ t } j 
i t } i ne ‘ 
( cle | it t ‘ 
( i eme ‘ 








50 THe University or Toronto Law JourNat 


nature including the permanent court of arbitration, mixed arbitral tribunals, and 

international claims commissions. 
lhe author has preserved his accuracy ‘against all eagerness of purpose and has 
chosen to proceed throughout by a process of pure induction, purposely refraining 
from drawing more from the material before him than is clearly justified. The 
result is that the reader is presented with a treatise on international law wholly 
and reliably drawn from a most powerful source, which serves to indicate clearly, 
rst, the reality of international law, and, second, the great volume of international 
ich has been athrmed by the jurisprudence of its own international tribunals 


» confined allegiance and to which, therefore, all nations may reasonably be 


pected to adhere. The book shows clearly the extent and the direction in which 
ternational judicial bodies have served thus far to develop the law between 
nations; it enables the reader to observe and compare this development in the 


various branches of international law; and it provides a ready, stimulating, and 


ss) 


pleasing means of becoming familiar with world courts and their work and with a 


} 


pl 
body of jurisprudence on which any future world tribunals may heavily rely in 
t 
ll their function in the maintenance of a future world order. 


order to tu 

Chere are notably absent that confusion and that conscious and apparent point 

iew ordinarily present in writings on international law by those authors who 
seek to determine international law from the international jurisprudence of all 
nations, including their state practice, and who, in their struggle to eliminate and 
reconcile the encountered contradictions, the opposing points of view, and the 
action of power politics, destroy all semblance of certainty and reality in inter- 
national law. 

On the other hand, the learned author does not at any time become so involved 
in the inductive process or in the realm of pure theory as to forsake all realism in 
his approach, and where such an attitude is called for he shows keen insight. To 
illustrate this by a typical example: while commenting on the apparent lack of 
consistency in the few decisions of international bodies which deal with the conduct 
of hostilities in air warfare, he observes: ‘‘In order to assess these two decisions in 
their proper perspective as well as the potentialities of a law of air warfare, it may 
be advisable not to lose sight of two typical features of the development of the 

les of land and sea warfare. Firstly, the laws and customs of land and sea 
irfare are the result of an experience of long standing, of observance in innum- 
erable ses, of violation in many others, and of renewed assertion in spite of 
previous infringements. Secondly, what is right or wrong in warfare is very often 
ly determined, not by the superiority of this or that argument or rule, but by 
the victor, who, ex post, affirms and upholds the righteousness of the alleged rule 
which has suited his purposes in the preceding war and which is likely to suit him 
again in wars tocome. Thus, these awards are but symptomatic for the opening 
stage of the international law of air warfare in the making or—as others may prefer 


it—evidence of the unreality of law, when confronted with the blind rule of 


ce in its crudest and most destructive form” (p. 264 
The book is not, however, a bare summary and compilation of the various 
de te rthyv extracts therefrom The material gathered has been 
ymbinec d integrated with sufficient explanatory and introductory matte 
l nstututl clearly inderstandabk and thoroughly readable scheme The 


iterial has been systematized and organized under logical parts, chapters, and 
ibheadings and is adequately indexed. Of particular merit are the author's intro 


ductory prefaces to each section which serve well the purpose of introducing general 
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principles and of providing a setting in which even the reader who is uninformed 
on the subject of international law may grasp the significance of all that is to follow. 

Readers are not led to believe that the material presented comprises the sole 
source of international law, but they are throughout rendered thoroughly aware of 
the relative importance of the material presented, its incompleteness and inade- 
quacy where these exist, and the importance of remaining sources of international 
law. The author does not fail to emphasize the need and importance of going to 
the actual cases of international bodies for information and warns against over- 
reliance on text-book summaries. To encourage and inspire the student along these 
lines, fairly complete extracts from seven decisions of various international tribunals 
(principally of the permanent court of international justice) are appendixed, each 
of these being an outstanding decision in connexion with one of the seven parts into 
which the book has been divided. Of particular interest to us has been the material 
gathered from the decisions of world tribunals which illustrates the principle of 
equality of states, the doctrine of state sovereignty and jurisdiction, and the limit- 
ation of sovereignty by treaties and customary international law. 

In Part 11, in dealing with sovereign territorial jurisdiction, particularly in its 
relation to international customary law it is hopeful to find that so learned an 
author is led to conclude that: ‘‘While, in scope, the application of the international 
minimum standard by the Permanent Court of International Justice has been more 
limited than the jurisprudence of the Claims Commissions, the same spirit embues 
the awards of all these international tribunals and attests to the existence of by no 
means insignificant customary limitations of territorial jurisdiction” (p. 92). The 
principle thus expressed, regardless of how it may have been hitherto confined in 
its field of operation, provides, when found to be thus affirmed by the pronounce- 
ments of such high and impressive authority, a firm foundation from which there 
might well emerge a new world order. 

Finally, the treatise is to be recommended as a source of reference. In addition 
to the appendices aforementioned, the author has carefully compiled further appen- 
dices setting forth the provisions of the Hague convention (1907) setting up the 
permanent court of international arbitration, and the statute and rules of the 
permanent court of international justice. In addition, it is indexed by a complete 
table of cases before international tribunals arranged in alphabetical order and 
also according to the international courts and tribunals. A table of treaties pro- 
vides all the multilateral treaties in chronological order, and all bilateral treaties 
in alphabetical order of the parties thereto. 

This book represents an original undertaking in a much needed field of investi- 
gation, for at no time before has such a complete and exclusive collection of a truly 
international jurisprudence been organized into one volume. The author is to 
be commended both for his choice of topic and for the degree to which he has suc- 
ceeded in dealing with it. 

It may be observed, by way of mild criticism, that by arranging all foot-note 
references to refer indirectly by number and letter to the table of cases set forth in 
the front of the book, much greater labour is forced upon the reader who wishes 
to check any references made than if these referred directly to the case itself with 
its citation 


KF. E. LABRIE 
School of Law, University of Toronto. 
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The New Law of Education. By D. J. BEATTIE and P. S. TayLor. With a For 


word by E. T. Davis. London and Toronto: Butterworth and Company 
1944. Pp. xx, 296, [39]. 


THE new education act relating to England and Wales received the royal assent in 
August, 1944, and within less than three months this admirable volume appeared. 
This quick response not only to the necessary demands of the profession but to 
those of laymen and outsiders—whose needs were recognized in this connexion in 
the house of lords during the parliamentary debates—bears witness to the skill 
and scholarship of the distinguished authors and more important still to the 
national interest in the subject. Long and searching inquiries into the educational 
scheme, which culminated in the legislation, stretch across the years since the 
national system was created in 1870; and without a knowledge of all this history 
it is impossible to fit the achievements of 1944 into their place either in the social 
evolution or in the process of the law. The Education Act of 1944 is, it is true, a 
great creative accomplishment which renders out of date every text-book on the 
law. On the other hand, to accept it as something entirely new and revolutionary 
would rob it of its inner meanings and its deep national implications. The changes 
are indeed sweeping in that they touch the system at every point; but they recog 
nize the existence of an educational organization, and the Act is based on previous 
legal experience. Whatever the past, the Act, however, moved into fact from 
great immediate purposes In July, 1943, the pre sident of the board of education 
presented a white paper to parliament (Cmd. 6458) on educational reconstruction 
in which the reforms hoped for by the government of the day were put forward 
and these have now coloured the entire Act: “to secure for children a happier 
childhood and a better start in life; to ensure a fuller measure of education and 
opportunity for young people and to provide means for all of developing the various 
talents with which they are endowed and so enriching the inheritance of the country 


hose citzens they are. The government, while recognizing the needs, was 
emphatic that the basic aims should not be frozen in a single legal pattern,.and 
that diversity was an important and vital element if the aims were to issue in 


lefinite accomplishment. ‘‘But such diversity,’’ declared the white paper, ‘‘must 
not impair the social uni 


within the educational system which will open the way 
a more closely knit society and give us strength to face the tasks ahead.’ One 





purpose is supreme In the youth of the nation we have our greatest national 
asset . it is the object of the present proposals to strengthen and inspire the 
younger generation . . . ‘the bulwarks of a city are its men’.”’ The Act then, comes 
‘ ] na ' 1 ns . ' } + } 
t as another more or less casual and undigested piece of legislation, but rather as 
preal sucl rie ire a Key to open the treasure-house ol education equally lo 
lt is not too much to say that it belongs to the great history of human pri 
gres «© who are to administer it are informed with its spirit and ir 
pires iy yht t become a measure | magnihicent social relorn 
The a ire keenl iware Ol Lhe piri L Lhe Act, and they bring to its 
i experience in the law and in the actual workings of educational inst 
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When we come to the detailed commentary on the hundred and twenty-two 
sections and the nine schedules of the Act itself, we find the same sound and bal- 
anced methods as characterized the introduction. The purpose is not to provide 
a varied mixture of cases and statutes and notes, such as those which too often 
make annotated statutes worse than useless—obscurum per obscurius. The com- 
mentary speaks to those who have to carry on the administration in everyday life. 
There is, then, no overburdening of it with vast factual information and wearisome 
case-law, much of which is, in the light of the Act, antiquarian. Neither are the 
editorial efforts confined to mere cross-referencing and proper indexing. The 
exposition is clear, the general references eminently practical, and the case-law 
is such as bears distinct relevance to the matter in hand. We can only congra 
tulate the authors on a treatise excellent in itself and certainly a model which might 
well be followed in books of this nature. 

lhe purposes of this review would not be served were we to enter into an) 
detailed observation of a statute applicable to another jurisdiction. We have had 
another aim. If the basic principles of the Act are sound—and every sensible 
person must accept them—then it is of value to study the attempts made to lend 
them not legislative force alone but social response. We often wonder if our praise 
of education is not largely a meaningless gesture, a conglomeration of platitudes 
and verbiage. However all that may be, it is worth while to look at this Act in 
its settings and to realize that in at least one jurisdiction there has been kept alive 
sufficient belief that man shall not live by bread alone, and that to all, irrespective 
of race, class, or creed, there is due an entry into the realms of mind and spirit 


guided by teachers, accomplished in their professional training, inspired by social 
ends, raised above decent penury, and working in physical surroundings not un 
worthy of the vision of the Act which would receive the national treasure of youth 
as a great trust and set it as a crown of glory in the nation’s social purposes and 
in its visions and dreams of the inestimable worth of each individual citizen 
: School of Law, University ol ‘Toronto \W. P.M. KENNE DY 
The Principles of Mercantile Law. By J. CHARLESWORTH kd. 6. Londor 
Stevens and Sons, Limited; Sweet and Maxwell, Limited. 1945 Pp \ 
‘ 376 12s. 6d. 
Strahan and Oldham's Law of Partnership. By J. A. STRAHAN and N. H. OLDHAM 
. | Edited by H. G. HANBURY. kd. 6 London: Sweet and Maxwell, Limited 
> (Toronto: The Carswell Company 1944 Pp. xvi, 141 12s. 6 
DH appearatice ol the sixth editions of two small but iseful books « oranclhe 
commercial law is a tribute to the place which each has established tor itselt Phe 
subject matter of both volumes has undergone little legal change ecessitate 
: earlier revision of the text Dr. Charlesworth’s work is the more « ensive 
rom the poimt of view of subject matter covered Within the cope ot its expressed 
} primar ill t text-book for students there is an accurate statement ot the mau 
rinciples of mercantile law coupled with valuable case illustration Chis editic 
INnCcOrpor ited a necessary reference to the Law RKetorm (Frustrated Contract 
\ct, 1943, as well as reference to some of the recent case (ne of the latter, bas 
Baroda v. Punjab National Bank, |1944] 2 All E.R. 83 (Pu will be of greater 
nterest to Canadian readers not for its express decision, a InCOrpol ited in the 


but tor Lord Wright's obiter that there may be differences between the law 


here enunciated witl re spect to the acceptance ol « heques and that law in 


; 
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This book continues to be one of the best manuals of the law. Dr. Hanbury’s 
new edition of an established work on partnership gives a fuller discussion of one 
particular portion of the same subject. The chapters on the relation of partners 
and the dissolution of the partnership are most useful. This book, as were its 
predecessors, is of course more than a manual; it is a moderate treatise of the 
whole law of partnership including notes as to the differences between the English 
and Roman law partnership, and a plentiful number of useful illustrations aptly 
chosen from the great source—the reasons for judgement in leading cases. 


School of Law, [ niversity of Toronto. GILBERT D. KENNEDY 


The Clause Compromissoire: Its Validity in Quebec. By W.S. JoHNsoN. Montreal: 
W.S. Johnson. 1945. Pp. xvi, 166. 


STUDENTS of Quebec law in particular will be under great obligations to our learned 
contributor, Mr. Walter S. Johnson, for his scholarly discussion of the clause com- 
promissotre in Quebec law. The precise point made by Mr. Johnson is that the 
clause is part of the rightful common law of Quebec, and the hope is expressed that 
one day a competent court, with adequate skill in history, logic, and jurisprudence, 
will restore it to a position rightfully its own, which Mr. Johnson expounds and 
defends with a fine body of learning. It would be impossible in a review to examine 
fully the building up of the arguments, for no review could view at all adequately 
the careful illustration of the history of the matter and of the juristic and case-law 
exposition of it. Indeed, to attempt to do so would involve the risk that the 
learned thesis might lose some of its cogency and persuasion. However, the problem 
is primarily one for the profession and judiciary in Quebec; and, in that reconsid- 
eration for which Mr. Johnson hopes, they are provided in this treatise with a 
corpus of authority which cannot be lightly dismissed and must be met with 
somewhat of the competence and learning here in evidence. We may, however, 
take this opportunity to congratulate Mr. Johnson on a monograph worthy of his 
reputation. Among the singularly small group of productive scholars at the 
practising bar, he has long enjoyed a place of distinction which extends far beyond 
Canada; and once more his writing discloses insight and a clarity of presentation 
which have always been the outcome of a wide critical knowledge of the sources, 
and impresses the reader that these sources have been ‘“‘lived with” long before 
any attempt has been made to work them into such conclusions as may be drawn 
from them with historical, legal, and juristic validity. Mr. Johnson provides all 
the facilities necessary for references, and those most concerned with the issues 
can for themselves examine the authorities with ease. 

In addition, the treatise has a wider appeal. It will form an addition to any 
library connected with comparative law, and will enable those working in this field 
to get a view of the situation in Quebec, so seldom expounded in such an admirable 
manner. Especially will students of arbitration find in it an authoritative work 
of reference which, for the particular subject, must be set against conclusions 
drawn for example from a recent article by M. Chateauguay Perrault in 5 Revue 
du Barreau (1945), at pp. 74 ff., to which Dr. Martin Domke refers in this issue. 
It is most important, as more and more attention is being given to arbitration not 
merely in international but in national affairs, that facilities are made available 
for the study of this subject in various jurisdictions. Mr. Johnson's monograph 
opens up interesting problems and he adds to a growing body of literature a treatise 
which illuminates them in Quebec law. 
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An Introduction to Child Guidance. By W. M. Bursury, E. M. BALINT, and B. J. 
Yarr. London: Macmillan and Company [Toronto: The Macmillan Com 
pany of Canada]. 1945. Pp. viii, 200. ($1.65) 


DISSATISFACTION with the products of home, school, and community, the prevalence 
of delinquency both juvenile and adult, the discontent and maladjustment of a 
large part of the population have led to an emphasis on the necessity of early 
detection and treatment of behaviour problems. The success of such efforts when 
carried out in a thorough and scientific manner has led to the hope that many of 
the serious problems of society may be at least partially solved by attention to the 
early years. 

This book is a record of the experience of a group of workers in the well-known 
Manchester Child Guidance Clinic. They provide information on the establishing 
and organizing of a child guidance clinic, as well as the kinds of cases and where they 
come from. This information is more applicable to Great Britain than to Canada 
ind the United States but is nevertheless interesting and helpful for anyone inter- 
ested in this type of work. The sections on causes of maladjustment provide a 
wealth of material of interest to both lay and professional persons, and, although 
we might disagree with some of the details, the general picture is adequate and 
well organized. Methods of examination are treated in terms of the division of 
labour between social worker, psychologist, and psychiatrist. |The sections on 
treatment include brief descriptions of individual, group, and environment therapy 
as well as remedial teaching. 

The book is not detailed enough to be of great value to the professional worker 
in this field but does provide a clear picture for those interested in the possibilities 
of child guidance clinics. For the extension of such work support both financial 
and otherwise is required from a large number of people. It is our hope that books 
of this nature will be widely read so that there will be sufficient support and demand 
for adequate services of this nature for all children who need them. 


K. S. BERNHARDT 
Institute of Child Study, University of Toronto. 


The Collected Papers of John Bassett Moore. 7 vols. New Haven: Yale University 
Press [Toronto: The Ryerson Press]. 1944. Pp. xxi, 439; v, 487; vi, 479; 
v, 486; v, 370; v, 507; iv, 432. ($20.00) 


IN November 1925, the Honourable John Bassett Moore delivered a series of 
lectures on the Marfleet Foundation in the University of Toronto, and established 
a personal relationship with many in Canada. We have therefore special reasons 
for having an opportunity to welcome these interesting and valuable volumes 
published under the auspices of the trustees of the John Bassett Moore Fund. 
lo any one, who gives them more than a passing survey, it is obvious that no 
review could do them anything like justice. Indeed, a reviewer who attempted 
to examine them in detail and to produce a minute critical notice of them would 
at once write himself down as the distinguished author's peer and his competency 
would require careful examination. We make no such claims. All that is pos- 
sible is to look at them in a broad manner and draw attention to their qualities. 
At once let it be said that every library worthy of its name must possess them, 
while men in all walks of life will find them full of a wisdom in the ways of the 
world, national and international, which, maturing with the years, has made the 
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writings of Judge Moore part of the creative inheritance of all men of goodwill. 
And there have been opportunities, wide and far, which have provided occasions 
and experience in that maturing process. Born in 1860 at Smyrna, Delaware (where 
his school perpetuates his name, and where recently he renewed his devotion to it), 
his career is one long record of service, from 1885, when as a young lawyer he 
entered the department of state, down almost to yesterday. Lawyer, civil servant, 
professor, confidant and intimate adviser of American presidents and ministers ot 
state, international arbitrator, plenipotentiary, judge—his life has touched, not 
merely personally but through others, countless aspects of public affairs. The long 
list of world-wide honours conferred upon him bears witness to his achievements. 
He has not, however, lived only in the fierce light that beats on the man of affairs. 
Singularly happy in his domestic life, he has had that greatest source of inspiration 
which such a man can enjoy—friendships, intimate contacts, the peace of an inner 
life nurtured in the classical tradition and preserved with the many closest to him 
in the quietness and confidence of his strength. There emerges, then, through the 
many pages of these volumes the man himself. And it is a remarkable thing that 
in reviewing them, cursorily of necessity, we should instinctively refer first and 
foremost to the man—something which rarely happens in connexion with the 
writings of a lawyer. There is the chaste and pruned style, informed with a value 
of words and phrases; there is the quiet dignity of high professional accomplishment 
shot through with a disciplined and humane view of life; there is the tactful courtesy 
which always belongs to the competent in any sphere; there is the courage which 
can treat friend or opponent with the strength of well-reasoned convictions; and 
there is something too of a man, who having touched the deep problems of life and 
heard the laughter of the gods, can remember that tears are due to human suffering 
and that a sense of quiet humour is not entirely out of place in affairs great or 
claiming to be great. Others may find in these volumes another series of impres- 
sions and may place in the forefront different views; for ourselves we have left our 
record as a personal tribute to one whose writings have helped and encouraged us 
since that far off day when we used his treatise on extradition, and referred to his 
additions to Dicey’s Conflicts. 


What a long score of published works and papers do we find in the bibliography 
at the end of volume VII (pp. 351-72). As we glance through it what strikes us 
most is that much of it will survive for its quality. Volume after volume, article 
after article, review after review make contributions to the permanent stream of 
human thought. Law, private, public, and international we, of course, find, as 
here most of all Judge Moore has built his international reputation. But there is 
much more than law—everywhere there is the life behind the law; a sense of men, 
of worlds struggling to be born, to live, to achieve. Indeed, the writings, apart 
from the treatises, etc., might well constitute a chapter on the real education of a 
lawyer. We know of none who could write so well on so much, and not merely 
write but say something of value and importance. 


And now we have seven volumes of what are sometimes called “fugitive pieces,”’ 
where the epithet has indeed in this case no detrimental qualification. Where so 
much is given it is perhaps ungenerous to say that some of the speeches are uneven 
and perhaps ephemeral. Be that as it may, we now possess in chronological order, 
from a speech in 1877 down to an unpublished dissertation in 1943, a corpus of 
writing which is an appendix or commentary on all that we already possessed and 
knew. There are many reviews—models of their kind and skilled in the merits 


which alone make reviewing a fine art; there are many addresses which touch most 
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of all international affairs and law—shot through with wisdom, with judgements 
moulded in experience and sane in their practical statement. There is much on 
international arbitration—‘‘an opportunity for deliberation” (vol. II, p. 63)—a 
subject always close to Judge Moore’s heart. There is much on relations between 
the United States and Great Britain—and no one can afford, in attempting any 
estimate of them, to neglect it. There is much on American and world diplomacy 
from the long discussion of 1918 (vol. IV, pp. 241 ff.) through the events during and 
after the first world war, down to 1941: ‘The world will never be at peace until 
men and women can, without regard to race, creed, colour or nationality, or to 
political and social equality or inequality, cry out, with a whole heart and a united 
voice, in the language of the Litany, ‘Lord have mercy upon us miserable sinners’”’ 
—with the realistic, if tragic, conclusion ‘‘And of this I see no prospect’”’ (vol. VII, 
p. 213). Throughout, there is the stark realism of the man, who, having moved 
in the deepest waters of international life, is not afraid to speak boldly of the affairs 
of men. No one can read the discussions of the League of Nations without being 
wiser, if sadder. There is much of the domestic American scene, with which it 
would be impossible if not indeed impertinent to deal. Once again all this must 
demand a very necessary weighing in the final winnowings of history. There is 
much on the Alaskan boundary, on annexation, on constitutional law, on the 
fisheries, on the international joint commission, on reciprocity, on American- 
Canadian treaties and so on, which is of special interest, domestically and inter- 
nationally, to Canada. And so we could go on. It is impossible merely to look 
through the table of contents without being urged to refer time after time to the 
text, and having done so to go empty away. We hope that many others will find 
as much pleasure and instruction as we have from volumes beautifully produced 
and well-indexed. 


\We cannot leave this great and distinguished figure, especially in international 
law, without one more word. In the present distresses, far as yet from being either 
known or understood, it is not entirely idle to hope that many will read all that is 
said here on the future of war and peace; for, discounting the inevitable opinions 
and beliefs which belong to each one of us personally, there is everywhere in the 
volumes much of that practical wisdom so dear to the Greeks, without which our 
greatest plans or most cherished desires for the future merely fall into the 
limbo of the unrealizable. In addition, as we hear today from sophist and cynic, 
from politician and journalist, from professor and pupil that ‘‘The old world is 
gone for ever; a new age is here,” it is well to walk with a man who can still believe, 
after much travel and much communing with men and affairs, that much remains 
which is not “‘gone,’’ that there still survive things that are not ‘‘new,”’ and that 
the promise of progress is not indeed to be fulfilled in the abundance of material 
things falling to us from the achievements of science, but in the inner deeper life 
of each individual citizen—everywhere, always. Above all let us be realistically 
practical and avoid “the propensity of the human mind to seek in glib phrases a 
refuge from its disinclination and failure to grapple with stern realities’ (vol. 


Via, 2). 


W. P. M. KENNEDY 


School of Law, University of Toronto. 
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Handbook of the Law of Evidence. By J. J. McKKELVEy. Ed.5. (Hornbrook Series. 
St. Paul: West Publishing Company. 1944. Pp. xxiv, 814. ($5.00 
Tue fifth edition of this leading work on evidence is noteworthy not only in that 
it brings up to date the law with respect to the expanding subject, but also in the 
fact that the original author is responsible for it despite the forty-seven years 
which have elapsed since the appearance of the first edition. To this edition, the 
author has, in addition to the usual corrections and additions of new cases, added 
a most useful chapter on pictorial evidence (maps, models, photographs, x-ray, 
and motion pictures, etc.). Comprehensive though this work is, there is no attempt 
to criticize or suggest alterations in the law. His aim and his achievement are to 
state the law as it is (and very often the reasons therefor) in as accurate, accessible, 
and complete a form as is possible within the confines of one large volume. How- 
ever, by way of preface, Mr. Mclkelvey notes some of the views which have been 
expressed from time to time by writers who advocate an overhauling of the rules 
of evidence, particularly with a view to freeing evidence from some of its restric- 
tions under the exclusionary rules. He notes his earlier suggestion that greater 
freedom should be allowed to the trial judge. We would not want to see trial 
judges given too wide a discretion to refuse to admit evidence. Why not lower 
the barriers to admission and focus our attention upon the relevant weight and 
usefulness, in ‘‘ascertaining the real facts,’’ of the whole of the evidence and not 
merely a part of it? We can heartily agree with the view, however, that far too 
often a rule established in one case for a particular purpose has been so twisted 
and mangled in subsequent cases as to produce something entirely different. On 
this point, reference to Dr. C. A. Wright's recent analysis of the so-called rule in 
Russell vy. Russell cannot be overlooked (23 Canadian Bar Review 1945, at pp 
536 ff.). 
GILBERT D. KENNEDY 

School of Law, University of Toronto. 


General Theory of Law and State. By H. KELSEN. (Translated by A. WEDBERG. 
20th Century Legal Philosophy Series, I.) Cambridge: Harvard University 
Press. 1946. Pp. xxxiii, 516. ($6.00) 

The Pure Theory of Law. By W. EBENSTEIN. Madison: The University of 
Wisconsin Press. 1945. Pp. xii, 211. ($2.50) 

Some Reflections on Jurisprudence. By W. W. BUCKLAND. Cambridge: At the 
University Press [Toronto: The Macmillan Company of Canada]. 1945. 
Pp. viii, 115. (6s.) 

The Limits of Jurisprudence Defined, being Part Two of An Introduction to the 
Principles of Morals and Legislation, by J. Bentham, now First Printed from 
the Author's Manuscript, with an Introduction. By C. W. Everett. New 
York: Columbia University Press. 1945. Pp. xxii, 358. ($4.50) 


THE Association of American Law Schools, at its annual meeting in December, 
1939, authorized the creation of a special committee “for the purpose of preparing 
and securing the publication of translations on the same general lines as the 
Modern Legal Philosophy Series, sponsored by this association at the annual 
meeting thirty years ago... the materials to represent as nearly as possible the 
progress of Continental Legal thought in all aspects of Philosophy and Juris- 
prudence in the last fifty vears.’"’ The earlier series had made available to an 
English-speaking audience the views of such men as Jhering, Stammler, del Vecchio, 
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Korkunov, Kohler, and Gény. Subsequent volumes on the same plan have 
brought us the teachings of Duguit, Gierke, and Ehrlich. The new series will, it 
is expected, provide adequate versions of the writings of Weber, Petrazycki, 
Radbruch, Hauriou, Renard, and Heck. The first of such series, ably translated 
by Professor Wedberg, is Hans Kelsen’s General Theory of Law and State. 

This is a reformulation of the author's pure theory of law. The first part of 
the book deals with the nature of law. The second presents a theory of the state. 
A complete system of international law is then propounded. In an appendix is 
contained an analysis of the doctrine of natural law in its opposition to legal 
positivism. The modern exponents of natural law have for many years, in America 
as in Europe, enjoyed an attentive and, on the whole, a sympathetic hearing; and, 
in these recent days of planning for a better and more peaceable world, it would 
seem that natural law—it may be a ‘natural law with a variable content,’’ to use 
Stammler’s phrase—addresses itself with a peculiar appeal to the reformer. Even 
the advocates of a school of “social engineering” are looking for transcendental 
values which pragmatism will not satisfy. Yet there are strong currents in a 
reverse direction. It comes no longer with any sense of surprise or shock to hear 
a jurist affirm that ‘‘the part of law which seeks to promote conduct which is also 
demanded by morals is as to its juristic qualifications, no different from that part 
which is ethically different, or even unmoral.’” We may not agree with that view, 
but, after all, why should we be shocked by it? It is as old as Hobbes, who said 
that ‘‘no law can be unjust.” Students of English jurisprudence will hardly need 
to be reminded that Austin concurred in that view, at least in the sense that ‘no 
positive law is legally unjust.”” This view, in the measure of all its implications, 
lies at the base of the teachings of the Vienna School, of which Hans Kelsen is the 
chief exponent. 

Professor Ebenstein, one of Kelsen’s disciples, says of the school: ‘The co- 
operative efforts of scholars, thinkers, and jurists, of friends and critics, disciples 
and opponents, over a generation have established the Pure Theory of Law as 
the most influential juristic movement of the twentieth century. Its doctrines 
are not universally accepted, but many would agree with Dean Pound in character- 
izing its leader as ‘unquestionably the leading jurist of the time,’ and in assigning 
to him a position in the history of legal philosophy equal to that of Kant in the 
history of philosophy.” ‘ 

That is strong language—too strong for this reviewer. Yet Kelsen's influence 
has been great in Europe—great, it may be said, in the halls of enemies of ours as 
well as of our friends—and his influence is steadily growing in America. Kelsen 
himself has been teaching at Harvard University, the University of California 
and other American institutions, and his special contributions to our understanding 
of problems of a new world order have attracted the keenest interest. Among 
his followers, Kaufmann is connected with the New School for Social Research in 
New York; Ebenstein, after a fruitful period of study and teaching in the London 
School of Economics, is now an associate professor in the University of Wisconsin. 
We do not know very much about the school and its fortunes in Europe: but 
Kunz is in the University of Toledo; Wvyer is in Czechoslovakia; Merkl and Ver- 
dross are still, it appears, in Vienna; and we may confidently expect that their 
work has gone on steadily in spite of repressions and hardships. 


It is difficult to summarize the teachings of the Vienna School, either as they 
appear in Kelsen’s profound exposition, or in the attractively presented treatise 
of Mr Ebenstein. The following brief summary may, however, be sufficient to 
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interest the reader and tempt him to seek a further acquaintance with the newer 
positivism. 

Natural law and positivism are concepts akin to one another, yet, as we shall 
see, the former tends to approach the latter. Leading out of the contrast of 
natural and artificial there comes the decisive line of validity for both systems. 
The source of the system provides the principle of its validity. In natural law, the 
source is nature, or reason; in positive law, the human will. The norm of natural 
law rests its validity on its content; it claims to be valid law because it is good, just. 
The norm of positive law, on the other hand, rests its validity simply on the fact 
that it has been set up by the competent authority. The specific bases of validity, 
therefore, are material in the former case, formal in the latter. It will be seen, 
then, that for the positivist, unjust law is like any other law, because it conforms 
to the formal principle that all positive law shall be set up in a certain way. Its 
obligatory quality, therefore, is not affected by the fact that, in the eyes of natural 
law, or morals, it is imperfect and pernicious. Natural law commends itself by 
its appeal to reason—an appeal which must be sufficient in itself. The norms of 
positive law, on the other hand, constitute a compulsive order. Whereas, in 
natural law, the norm is simultaneously accompanied by the recognition of its 
rightness, in formal positive law this is not the case. The law must reckon, if it 
is to be positive, with the fact that the norm may not be observed: in order to 
prevent this, sanctions are attached; and every rule of law must always include 
the compulsive act which is to follow on conduct not conforming to the norm. 

It may be contended that a sturdy attempt to preach the pure theory of law 
will do something to rid the administration of justice of the trappings of rank 
ideology and perverted politics with which it is surrounded. It is well to remind 
ourselves that the spheres of law and morals are not coincident. We need, espe- 
cially perhaps in America, to realize that law is a science, and that we must get 
back to first principles if we are to make a fresh start on a new and better road. 
Natural law theories have often, in the past, been used to maintain the status quo, 
where that was undesirable; and Haines has reminded us that ‘the modern Ameri- 
can theories of natural law . . . are essentially theories in terms of the self-interest 
of the socially and economically dominant class."’ Against this sort of complacency 
the pure theory of law may supply a salutary antidote. 

To this extent we may agree with the exponents of the Vienna School; and we 
are indebted to them for their honest and dispassionate attempt to get back to 
basic principles. The last word, however, has not been said. Naturam st furca 
expelles tamen usque recurret. The attack upon the school of natural law will 
raise up a host of defenders. By all means let the battle begin. This is the sort 
of warfare that we may watch without misgivings, because good, and not bad, 
will come of it. 

In Chapter vi of Some Reflections on Jurisprudence Professor Buckland replies 
in effect to the views of Sir T. E. Holland on the subject of particular and general 
jurisprudence, and incidentally remarks: ‘‘Considerably more than half a century 
ago the present writer made a brief reply to these objections (Law Quart. Rev. 
1890, p. 445). He sees nothing to alter in what he then said."” One is reminded 
forcibly that the Emeritus Professor of Civil Law at Cambridge is a living link 
with the jurists of a past that may seem to some of us quite incredibly remote; 
and one finds, with unmixed pleasure, that this great scholar is still very much in 
touch with the present, acutely alive to the implications of controversies among the 
moderns, and able still to present his views with a clarity and precision that our 
contemporaries too often lack. 
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Professor Buckland insists that jurisprudence is not philosophy, and that 
lawyers gain little by confusing the is and the ought. He will have nothing of 
natural law, though he acknowledges the debt that a past era owed to that school; 
nor is he any more tolerant of a jurisprudence of concepts. The super-norm, the 
law-creating Rechtsgefuehl, the social contract, the theory of richtiges Recht—these 
are not for him a useful basis in the study of a practical science of law, for they 
are not confirmed by experience, they are not truth-like. ‘With the writers who 
are trying to formulate ideal systems of law, analytical Jurisprudence has, directly, 
little concern, for the ideal and the actual are very different things. But recent 
writers have expressed doctrines which ignore this and make the plain man wonder 
of what world the writer is discoursing. The source is a confusion between the 
real and the ideal, an optimistic doctrine that what the writer thinks ought to be 
really is.’’ With a wealth of illustration, and with explicit reference to the newest 
ideas of our contemporaries, Professor Buckland deals with the prolegomena of 
analytical jurisprudence. He discusses with penetrating insight the views of 
such legal philosophers as have made contact with positive law, and only in so far 
as they make this contact; and who shall say (though each of us must have phil- 
osophy to support him) that the student of our law as a science may not find a 
firm basis for his thinking in the province of jurisprudence so determined? Not 
the least valuable part of this little book is the concluding chapter which deals 
with such legal concepts as sanctions, rights, and duties. 

In 1816, in the cathedral chapter at Verona, Niebuhr discovered the text of the 
Institutes of Gaius, lost to the world for more than a millenium. That discovery 
was of tremendous significance, for it revolutionized methods of research and was 
in a sense, the starting point of a new school of historical jurisprudence. Shortly 
before the outbreak of the Second World War, Professor Everett discovered in the 
mass of Bentham’s manuscripts in the library of University College, London, a 
table of contents of Part 11 of Bentham’s Introduction to the Principles of Morals and 
Legislation, and, with its help, was able to disentangle the manuscripts, and 
arrange them in proper order. The result is The Limits of Jurisprudence Defined, 
as it came from the author's pen in 1782. This discovery is not nearly so great 
in its significance as was Niebuhr's; but it is nevertheless of much interest and 
importance. 

Bentham’s purpose in writing this book will, of course, be obvious to all who 
know his previously published works; but it may be as well to let the author tell 
it in his own words. ‘Power, right, prohibition, duty, obligation, burthen, 
immunity, exemption, privilege, property, security, libertv—all these, with a 
multitude of others that might be named, are so many fictitious entities which 
the law upon one occasion or another is spoken of in common speech as creating 
or disposing of ... Would a man know what it is that the law really does in any 
case, and in what condition it leaves the parties that are concerned? He must 
know in such case the acts it takes into contemplation, and the aspects which it 
bears to them. He must know who are the persons, and what the things, if any, 
which are in question: what the acts are of those persons, whether for their termi- 
nation they look to other persons or things; and in what circumstances if in any 
the act is prohibited or permitted, commanded or left uncommanded. Knowing 
thus much we shall have ideas to our words: not knowing it, we shall have none." 


Bentham’s method, then, is to resolve the words commonly used into those 
representing real entities or ideas copied immediately from the impressions made 
by real entities. An act, he savs, is a real entity, a law is another; but a duty, or 
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an obligation, or a right, is a fictitious entity Yet without these fictitious entities 
discourse would be impossible. They make up a kind of algebraic notation 
indispensable to our thinking. We must not discard them, but we must under 
stand them, and understand what lies behind them What is it that ever 

article of law has in common with the rest? It issues commands and in so doing 
it creates dulles, or what is another word for the same thing, oblig tions. . Phe 
notion of command leads to that of duty: that of duty to that of right: and tl 

of right to that of power.” If we would know what is a power, a trust, or a prop 
erty, we must be prepared to follow it back to its source—the real entity of com 
mand, and that other real entity, pain, which gives force to command. Hert 
then, as in all matters of our thinking, knowledge comes by the path of definition 

Professor | verett is to be congratulated upon his discovery : he is to be 
mended for his diligence in perusing, arranging, and editing what must have been 


a most intractable manuscript; and he is to be thanked for a comprehensive intro- 


duction in which Bentham’s views in this particular thesis are related to the 
author's general philosophy, notably as this appears i Introduction and in the 
General Principles of Legislation. Most of us prefer to get at Immanuel Kant’'s 
reasoning by reading Wallace, or even Paulsen, rather than the great man himself 
Most of us, too, find Bentham’s style rather repulsive Professor Everett must 
not complain if some of us will prefer to take the new fruits of the old jurist’s 
learning in the form of the editor's pleasant] ind competently written intro 
duction. 


School of Law, University of Toronto. 


English Precedent, with a Comparative Introduction on tl 
J. STONE Svdney: Associated General Publications. 1945. Pp 
($2.25 
Recent Trends in English Precedent was the basis of a series of lectures delivered 
in May, 1945, by Professor Stone, at the invitation of the Law Committee of New 
South Wales, to members of the legal profession returned from war service, as a 
part of the reconstruction training scheme. This work is but a small part of a 


forthcoming treatise on The Province and Function of Law: Law as Logic, Justice 


ind Social Control. The advance notices ol the definitive treatise, which, bv the 
is expected to run to one thousand pages, royal octavo, have this to sa 


‘Only one with the Author's rare combination of experience in the common-law 


vorld, and wide learning outside the law, could have planned and executed this 


ork. Scholarship ripened in such Law Schools as those of Oxford and Harvard 

is joined with the experience of an English solicitor and of a Dominion barrister 
to make this book intensely relevant to the practical tasks of law and the adminis 
justice 
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hese words are not over statements. In the small volume now available 
well merited separate publication, the author has given us a foretaste of 
\n admirable introductor\ chapter largely based on the work of 

ind his school, discusses fallacies of the logical form in the interpre 

French Civil Code, and this is followed by a discussion of fallacies of 

in modern Roman law, which is well calculated to disturb the 
Begrifishimmel Phe “free law’? movement in continental juris 


for critical but decidedly sympathetic appraisement This ts 
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all but prolegomena to the author's treatment of logic and justice in recent com- 
mon-law precedent. The methods of logic are many; and they leave to the judge 
1 wide measure of choice. The process of change can be reconciled with the 
principle of authority and the rule of stare decisis. With an extraordinary wealth 
of illustration, with cases gathered from many jurisdictions, Dr. Stone shows us 
that a creative judicial choice is permitted and even dictated by the use of legal 
categories of meaningless, or competing, or multiple, or circuitous references. 
rhe nature of our judicial process, indeed, affords almost a perfect medium for the 
creation of multiple and competing references. Yet the author is not one of those 
who denies the place of logic in the law, or who would quarrel, for example, with 
Morris Cohen's views in that matter; he is one who accepts, but not without 
qualification, the dictum of Mr. Justice Holmes that ‘“‘the life of the law has not 
been logic; it has been experience,’’ and who agrees with Lord Wright that ‘‘a good 
judge is one who is the master, and not the slave, of the cases.”’ 


F.C. A. 


The Modern Prison System of India. By F. A. BARKER. Foreword by Lord 
HaILey. Preface by P. H. WINFIELD. (English Studies in Criminal Science, 
vol. III, Faculty of Law, University of Cambridge.) London: Macmillan and 
Company [Toronto: The Macmillan Company of Canada]. 1944. Pp. xvi, 
139. (10s. 6d.) 

The Modern Approach to Criminal Law. By Various Authors. Preface by P. H. 
WINFIELD. (English Studies in Criminal Science, vol. IV, Faculty of Law, 
University of Cambridge.) London: Macmillan and Company [Toronto: The 
Macmillan Company of Canada]. 1945. Pp. ix, 511. (£1 Is.) 

After-Conduct of Discharged Offenders. By S. and E. T. GLUECK. Foreword by 
F. FRANKFURTER. Preface by P. H. WINFIELD. (English Studies in Criminal 
Science, vol. V, Faculty of Law, University of Cambridge.) London: Mac- 
millan and Company [Toronto: The Macmillan Company of Canada]. 1945. 
Pp. xvi, 114. (8s. 6d.) 


THREE excellent volumes have followed the first two volumes in the series inaugur- 
ated in 1940 by the Department of Criminal Science, Faculty of Law, University 
of Cambridge, under the editorship of Dr. Radzinowicz and Mr. J. W. C. Turner. 
Their ‘English Studies in Criminal Science’’ was inaugurated in 1940 with the 
volume Penal Reform in England. Then followed, in 1944, Mental Abnormality 
and Crime, reviewed elsewhere in this issue. 

Ihe three latest volumes carry forward the great and important work of 
bringing to the study of and research in criminal law something of the social 
problems involved. The series now brings us not merely statements of some of 
the principles of the criminal law, but discussions and suggestions with respect to 
the problems of what makes a criminal, and what is and what should be done with 
him after he is convicted. Dr. Barker's work on the Indian prison reform is 
timely in view of the rising demands in some other empire countries for implemen- 
tation of reforms recommended in various reports. India’s penal reform received 
i great stimulus from the Report of the Indian Jails Committee, 1919-1920, because, 
as the author notes, not only did prison reform occur, but the publication and dis- 
cussion of the report stimulated general penal reform. Though much has been 
iccomplished in India, it is evident that much work remains to be done, e.g., in 
the provision for and treatment of the mentally ill. Asa medical man, Dr. Barker 
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readily recognizes these needs and is not reticent in calling for further reform. 
rhis volume includes as an appendix (a) two notes by former Indian judges on 
the problems that arise in Indian murder trials of which there are a large numbet 
(even after due allowance is made for the size of the population); and (b) a 
summary of the Report on Jails above-mentioned 


The fourth volume in the series is a compilation of a number of essays, lectures, 
and studies in criminal law, most of which have appeared before. Here they are 
collected, brought up to date, and arranged to make a delightfully coherent whole 
which will, as Dr. Winfield in his preface hopes, be of use and interest to teachers, 
students, and administrators of criminal law throughout the English-speaking 
world. One modest suggestion, we would make, is that in future the date and 
place of the original publication be noted for each article reprinted, so that 
better view of the period of writing may be obtained, and particularly so that a 
reader will know that a reference to “‘November last” in an article refers not to the 
vear 1944 (the year before publication of this volume), but to the vear before thi 
first publication of the article (cf. p. 66). But the value of the volume lies not 
merely in the fact that it brings together in one volume these writings of legal 
scholars, but also that it definitely sets a pattern for study of criminal law as part 
of the larger field of criminal science, and places before lawyer and student, judg: 
and administrator, some of the problems involved in that science beyond mere 
application of the law—problems of prevention, and particularly of reform and 
correction (or, should we say, insufficiency thereof) in legal institutions toda‘ 
In this respect, we refer particularly to the contributions of the editors, Dr. Radzino- 
wicz and Mr. Turner, in their essays on criminal science and criminal policy, and 
in the former’s essays on punishment and the treatment of offenders. 

Dr. Radzinowicz’s chapter on the after-conduct of convicted offenders is 
valuable preliminary to the work of the fifth volume in the series. Drs. Sheldon 
ind Eleanor Glueck, in After Conduct of Dis ged Offenders, provide 
studies not only a very useful summarv of their work in this field in the 
States, but also valuable notes upon the use of such studies, coupled wit! 
gestions for the reform of criminal justice. And certainly the statistics plentifull 
supplied in this latest volume indicate a needed change in reform and correctior 
efforts being put forward today: confinement by way of punishment may ser 
that purpose all too well, but it does not, as circumstances exist today, send out a 
man into society with an even chance of avoiding further anti-social conduct 
Something more is required, not merely in the form of better prison facilities 
in pre-conviction and post-discharge social 
in crimes of violence, particularly by 
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Dr. Helen E. Witmer has added an interesting chapter to British parliamentary 
history (The Property Qualifications of Members of Parliament, New York, Columbia 
University Press, 1943, pp. 245, $2.75), in which she discusses the rise and fall of 
property qualifications for members of parliament, by tracing the history of the 
Qualification Act of 1710 (9 Anne, c. 5) until its repeal in 1858 (21 and 22 Vict., 
c. 26). The importance of her work lies in the care with which she has brought 
into relief social and economic forces struggling at times with political theories, 
class consciousness, the growing pains of democracy. In other words, the student 
of legal history will find here an excellent study in the interactions of public 
opinion and the evolution of popular government. The struggle for the repeal of 
the Act may seem far away, and the results flowing from the repeal of little im- 
mediate value. However, the monograph is of distinct importance in the processes 
of the representative system. The subject matter does not lend itself to fine 
writing, but the style, while pedestrian, is practical and clear. Students will 
specially thank the author for her admirable notes and valuable bibliography. 


The publication of a new edition by Professor A. B. Keith of the second volume, 
on war, of Wheaton's International Law (London, Stevens and Sons, 1944, 7 ed., 
pp. xxvii, 672, 50s.) at a time when the war, just concluded, was reaching a climax 
is somewhat discomforting, although it may have been dictated simply by a desire 
to have available at the conclusion of the war an up-to-date exposition of the laws 
of war which might be useful as a summation of what must be overcome in the 
world of tomorrow. The same consideration could equally have justified a new 
edition of volume I on peace. One should not cavil, however, at the publication 
of any edition of a work edited by Professor Keith; and, in view of his recent 
death, the present volume is, in a sense, a monument to his scholarship in inter 
national law. The volume discloses a completeness both in text and in documen- 
tation which was a characteristic of Professor Keith's work. The first part deals 
with the prevention and settlement of international disputes. This is followed 
by chapters on: (i) The commencement of war and its immediate effects; (ii) land 
warfare ; (ili) maritime warfare; (iv) air warfare; (v) neutrality; (vi) enforcement 
of the laws of war; and a concluding chapter on treaties of peace. The only 
textual defect the reviewer has found is the introduction of three paragraphs on 
p. 177 which obviously have no place there. [B. L.] 


Legal Effects of War by Sir A. D. McNair (Cambridge, at the University Press, 
1944, pp. xx, 416) is the second edition of a work which when it appeared in 1920 
covered about one hundred and sixteen pages. The present volume constitutes, 
in effect, a complete rewriting of the first edition and some of its material was 
originally published in English periodicals. It deals with the municipal effects 
of war from the standpoint of English law—namely the common law—and with 
trading with the enemy legislation. The three aspects of the subject which occupy 
most of the book are (i) The procedural status of alien enemies; (11) illegality and 
frustration in contracts, generally and with reference to particular types of con 
tracts; and (iit) the effects of belligerent occupation of territory, both from the 
standpoint of relationships with persons in such territory and from the standpoint 
of the recognition of extra-territorial acts of governments exiled from such terri 
tory. This latter matter has been but little litigated in England and the author 
has introduced a number of American decisions in this connexion. The whol 
volume is a careful and even detailed exposition which assimilates the English 
case law with a competence and facility to be expected from a scholar of the author's 
distinguished authority. [B. L.] 









520 THe UNIversity oF Toronto Law JOURNAL 


It is noteworthy that the legal and teaching professions have now available a 
second edition of the posthumous work of Sir John Salmond on contracts which was 
first completed and edited by Dr. P. H. Winfield who has now withdrawn his 
connexion with the treatise (Principles of the Law of Contracts, being in part the 
second edition of an uncompleted work on contract by Sir John Salmond first 
published posthumously, by Sir John Salmond and J. Williams, London, Sweet 
and Maxwell [Toronto, the Carswell Company], 1945, pp. xxxvi, 640, £1 15s). A 
detailed review of the second edition of a book of which the first edition is so well 
known is hardly necessary. Mr. James Williams of the New Zealand bar and dean 
of the faculty of law in the University of Sydney, Australia, is the co-author and 
editor. The contributions of Dr. Winfield to the first edition are withdrawn and 
those portions of the work attributable to the late Sir John Salmond are no longer 
marked off separately but are blended with the later contributions. The learned 
author has striven to revise this work and bring it up to date in every respect. It 
cannot but be felt, however, that he has been greatly handicapped by the method 
of approach and treatment of the law of contracts to which the textual contributions 
of the late Sir John Salmond have bound him. Though many chapters are for the 
most part original, the emphasis throughout is maintained on analysis. This is 
a characteristic of Sir John Salmond who has frequently been criticized for pushing 
analysis too far and for over-emphasizing form and pattern. This deficiency has 
been partly overcome by the author through the use of fairly comprehensive foot- 
notes to indicate the presence of contrary opinion in matters of controversy and 
to refer to more exhaustive treatments on narrow and related problems in the law 
of contracts which may be found in legal periodicals and in the work of other text- 
writers. 


Professor E. H. Carr is well known for his writings on international problems, 
and the profession may read with interest his stimulating study of nationalism 
and of the state—vital ingredients in the issues of any possible reign of law (Nation- 
alism and After, London, Macmillan and Company [Toronto, the Macmillan 
Company of Canada}, 1945, pp. vi, 74, $1.10). In a vigorous and attractive style 
he examines the origins and development of nationalism and the prospects of an 
international order in the light of this examination. It is unlikely that his sug- 
gestions will receive unanimous agreement; but in setting up points of view which 
cut across any immediate hopes for a creative general international organization, 
he presents a case which merits careful consideration. 


To the important subject of government control of all forces of a state and 
empire or an alliance Lord Hankey, in the Lees Knowles Lectures of 1945, has 
made an important contribution (Government Control in War, with a foreword by 
G. M. Trevelyan, Cambridge, At the University Press (Toronto, The Macmillan 
Company of Canada], 1945, pp. 89, $1.50). The distinguished author has brought 
to his discussion experience perhaps unequalled extending from 1908 to the present 
time. Indeed, it is not too much to say, with the master of Trinity College, that 
in these matters he has no rival. Clarity of expression, convictions begotten of 
administrative and intimate confidences and of parliamentary and ministerial 
service combine to make these lectures a distinct contribution to the somewhat 
scanty and scattered literature and public knowledge of the subject. It is in a 
very real sense a tract for these tremendous times, which more than ever brings 
into relief the dire necessities before us and calls for ‘ta healthy public opinion and 
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that depends to a great extent on a well-balanced appreciation of the lessons of 
history.”’ In the face of survival or annihilation, we cannot afford those imprac- 
tical visions and dreams of extreme idealism which, however praiseworthy in theory, 
greeted the coming of World War II. For the creation of this healthy public 
opinion and appreciation of history, Lord Hankey makes a special appeal to the 
universities, where so much of the future lies. We recommend the book as a mature 
and balanced appeal to sound common sense in matters of defence. 


Mr. A. J. Henderson provides a chapter in the history of parliamentary govern- 
ment in London and the National Government, 1721-1742 (Durham, N.C., Duke 
University Press, 1945, pp. x, 242, $3.00). The book appears to be the product 
of some academic exercise and it has not a few of the faults which too often belong 
to that type of work —there is minute and endless detail; there is an abundance of 
illustrative notes; and the style, while clear, is somewhat pedestrian. As a con- 
sequence it is difficult to read. On the other hand, it would be quite unfair to 
dismiss it with the cursory criticism which theses and such like generally deserve. 
he author has accomplished more perhaps than he intended. The student ot 
legal history is often satisfied with the mere externals of his subject; and it is of 
importance than he is directed to the growing literature of monographs which allow 
him to get behind these externals to the forces at work—social and economic as 
well as the purely politcal and legal. We have tried from time to time to draw 
attention to this literature and it is a pleasure to include Mr. Henderson's book 
in thisclass. After a careful and scholarly examination of the sources—-manuscript 
and printed—he has produced ‘‘a careful study of London politics during the 
administration of Sir Robert Walpole.” No one can read his work without getting 
some insight into the work of parliament during this long administration. We are 
not concerned with the details out of which the monograph is built up. From the 
point of view of legal history we would rather welcome it for the light which it 
throws on that formative period in parliamentary and cabinet government, espe 
cially illustrated from the countless activities of London, where indeed, at times, 
the defence of or the attack on the government's various proposals have quite a 
modern air. In breaking through the somewhat difficult hedge of method, the 
student will be well rewarded by a distinct addition to his knowledge of the life 
behind these formative years. The book is provided with a first-class bibliography. 


In a posthumous collection of some of Professor J. W. Garner's published 
writings on government and international law there is brought together a catholic 
assortment of articles published between 1901 and 1938, a period almost coincident 
with Professor Garner’s association with the University of Illinois (Studies in 
Government and International Law, edited, with a biography, by J. A. FAIRLIE, 
Urbana, University of Illinois Press, 1943, pp. viii, 574). His studies in government 
include writings on public law, as for example, his comparative paper on Anglo- 
\merican and continental European administrative law; his paper on the fourteenth 
amendment and southern representation; and his suggestive article on executive 
participation in legislation as a means of increasing legislative efficiency. The 
range of Professor Garner's writings in international law is indicated by the selec- 
tions in the present volume; war, neutrality, state responsibility, state succession, 
revision of treaties, and codification are among the subjects represented. This 
volume is more than a fine tribute to an eminent scholar; particularly for inter- 
national law students does it present subjects of discussion which are currently 


alive. [B. L.] 
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Some years ago Professor A. F. Macdonald contributed an interesting volume 
to Crowell’s well known Social Science Series. The third edition has now appeared 
(American State Government and Administration, New York, Thomas Y. Crowell 
Company, 1945, pp. xiv, 655, $3.75). Much has happened since the first edition 
not merely in vast social legislation but in economic conditions accentuated by war, 
Mr. Macdonald has therefore re-examined his previous work, both in arrangement 
and approach, and has added new chapters on indebtedness and on direct legis- 
lation and the recall. The book is now a competent and balanced survey of the 
field and constitutes a practical general introduction to it for those in foreign as 
well as domestic jurisdictions. The author has to a very large extent avoided those 
snares which seem to belong to books on government by a kind of divine right- 
mere analysis of statutes and constitutions; bald descriptions; statements barren 
of experience; inexpert dealings with case law. The impression left by his book is 
that he is alive to the workings of institutional organizations, and that he is always 
striving to see citizens examining the legal ‘‘set up” which is theirs to modify and 
to change. Hence we find emphasis on administration—not as a mere machine, 
but as a functional social scheme. The whole thing is well done for its particular 
purposes and it ought to be useful not only for young students but for the average 
reader, for both of whom carefully selected bibliographies are provided. 


It is an interesting fact that, in the United States, books dealing with the 
‘mind and philosophy” of the judges are a distinguished feature of legal literature, 
and as a rule they are more illuminating than the typical English ‘‘biography.”’ 
Che causes for this might be explained and perhaps they are self-evident. To this 
literature Mr. S. J. Konefsky adds a competent volume (Chief Justice Stone and 
the Supreme Court, with a prefatory note by C. A. Beard, New York, The Macmillan 
Company [Toronto, The Macmillan Company of Canada], 1945, pp. xxvi, 290, 
$4.00). The author is a young scholar of Russian extraction and his work shows 
industry, care, and insight. He has attempted, broadly speaking, to analyze and 
evaluate the methods and processes of judicial review as disclosed in the judicial 
career of Chief Justice Stone, and on the whole he has been successful. He writes 
clearly in a lucid style, the material is adequately presented for his special purpose; 
and the average reader will be well rewarded from a study of the issues which are 
reviewed. It is not too much to say that Mr. Konefsky has made a distinct 
contribution to the elucidation of a distinguished judicial mind. What we miss is 
something of an introductory background which Mr. Beard'’s charming prefatory 
note hardly supplies. Mr. Konefsky jumps in medias res. This is all very well 
for those who know, for example, the Chief Justice’s introduction to Hicks, Men 
and Books Famous in the Law, his contributions to the proceedings of the New 
Hampshire and New Jersey Bars, his Law and its Administration, his articles in the 
Columbia Law Review, his book reviews in various law journals, and so on. As it 
is we do not watch the growth of a legal mind and we are ushered too suddenly into 
the atmosphere of the supreme court. However, we welcome the work of a young 
scholar full not only of great promise but of distinct achievement. We shall await 
with interest further writings from his pen 


Dominion of the North, A History of Canada by D. G. Creighton (Boston, 
Houghton Mifflin Company [Toronto, Thomas Allen Ltd.], 1944, pp. vii, 535, 
$4.50) is a concise and eminently readable narrative history of Canada from its 
beginnings under French rule to the opening of the second world war in 1939, 
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Professor Creighton has, naturally, emphasized the political and economic forces 
which have shaped the Dominion, but his book does not fail to note the consti- 
tutional convolutions and even the cultural expressions native to the developing 
federation. A little more than half of the book is devoted to pre-federation 
history; and the lesser half to the post-federation era. The author has apparently 
sought to maintain a balance with regard to the space devoted to the various 
periods into which Canadian history may be divided, and in that respect he has 
shown considerable restraint in devoting not quite fifty pages to the period between 
1919 and 1939. This sort of balanced treatment in a book of small format covering 
five hundred pages of text necessarily invited extensive rather than intensive 
treatment, so that there could be little room for passionate writing. The volume, 
however, was clearly not meant to expound a thesis. Professor Creighton’s 
purpose, according to the publisher’s announcement, was to meet an urgent 
demand for a history of Canada intended for the American reader. If this demand 
can be satisfied by a skilful handling of factual data marshalled in attractive style, 
Professor Creighton’s effort will satisfy it. [B. L.] 


The literature of personal experiences drawn from early life in the Canadian 
West is somewhat scant, and we have been glad at times to draw attention fo any 
volumes which we have received, especially if they have dealt with aspects of the 
law. We are glad then to note the appearance of On the Side of the Law: A 
Biography of J. D. Nicholson by Mr. J. W. Horan (Edmonton, The Institute of 
Applied Art, 1944, pp. 275, with index of characters). The book is not a ‘‘bio- 
graphy” in the ordinary sense of the word, but is rather a recounting of the police 
experiences of Assistant Superintendent Nicholson, who for many years was a 
member of the North West Mounted Police. Mr. Horan sets them down ‘from 
his own lips,” and, if they are not ‘‘stranger than fiction,” at least, as Mr. Nicholson 
recounts them, they are worthy of record for the simple unadorned method of 
telling them, for their intimate personal touches, and for the contribution to the 
literature to which we have referred. Mr. Nicholson has a successful police record 
full of good tales; he has a fine appreciation of the great lands where most of his 
work lay; and anyone interested in the days that are no more will spend a profitable 
evening reading this plain record of public service. 
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Note: The Editor hopes that, with the end of the war, all reviews out- 
standing will appear in the next issue. He trusts that publishers will understand 
once again his difficulties and will generously continue to send books for review, 
so that the book-review section will not be narrowed. 


Burrorp, C. M. The Wagner Act: Employee and Employer Relations. 
Rochester, N.Y.: The Lawyers Codéperative Publishing Company. 1941. 
Pp. lvii, 1043. 


HANDLER, M. and ScHuLesinGer, S. A. Cases and Materials on Labor Law. 
(American Case-Book Series). St. Paul, Minn.: West Publishing Co. 


1944. Pp. xxxii, 786. 
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Horovitz, S$. B. Injury and Death under Workmén's Compensation Laws. For 
use by the general Public as well as by the Bench and Bar. Boston: 
Wright and Potter Printing Company. 1944. Pp. xxxii. 486. ($6.00) 


Myerson, M. H. Germany's War Crimes and Punishment. The Problem of 
Individual and Collective Criminality. Toronto: The Macmillan Com- 
pany of Canada. 1944. Pp. x, 272. ($2.50) 


RABEL, E. The Conflict of Laws: a Comparative Study. (Vol. 1, Introduction; 
Family Law. Michigan Legal Studies.) Ann Arbor: University of Michi- 
gan Press; Chicago: Callaghan and Company. 1945. Pp. lvi, 745. 


RuYNE C. S. (ed.). Municipalities and the Law in Action. A Record of City 
Experiences covering the Third Year of the War. Washington, D.C.: 
National Institute of Municipal Law Officers. 1945. Pp. 500. ($10.00) 


Satny, S. M. Independent Unions under the Wagner Act. A Manual for 
Attorneys, Labor Relations Advisers and Union Officials acting for Em- 
ployers, Employees or Unions in relation to the National Labor Relations 
Act. With Complete Forms. Boston: E. W. Hildreth. 1944. Pp. viii, 
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SANDERS, B. H. Emily Murphy (“Jenny Canuck”). Toronto: The Macmillan 
Company of Canada. 1945. Pp. xviii, 355. ($3.50) 


THayer, Ff. Legal Control of the Press. Concerning those potential or actual 
controls that affect the Press, particularly Libel, Privacy, Contempt, Copy- 
right, Regulations of Advertising, and Postal Laws. Chicago: The Found- 


ation Press. 1944 Pp. xii, 608. ($4.50) 

VANDERBILT, A. T. (ed.) Studying Law (Selections from the writings of 
various authors.) New York: Washington Square Publishing Corporation. 
1945. Pp. viii, 749. ($4.75) 
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THE CARSWELL COMPANY, LIMITED, TORONTO 
BURROUGHS & COMPANY, LIMITED, CALGARY 


EMERGENCY LAWS, ORDERS & REGULATIONS OF CANADA 


A complete consolidation of all Dominion Government Regulations of 
civilian interest. The full text of all Orders and Regulations of the 
Department of Munitions and Supply—The Wartime Industries Control 
Board and the Wartime Prices and Trade Board are included. Releases 
every few days keep subscribers up-to-date. 

$49.50—$9.00 quarterly. 


DOMINION OF CANADA TAXATION SERVICE 
A practical authoritative Service covering the whole field of Dominion 
Taxation, including Income Tax, Excess Profits Tax, Sales and Excise 
Taxes and Succession Duty. Releases keep subscribers up-to-the-minute 
on Departmental Rulings and Current Developments. 
$40.00—$10.00 every 6 months. 


CANADA TAX CASES 


Reporting the full Judgments of all Cases on Taxation from all the 
Dominion and Provincial Courts, including the Exchequer Court of 


Canada and Appeals to the Judicial Committee of the Privy Council. All 
Cases are annotated. Editor, H. Heward Stikeman, Barrister-at-Law, 
Assistant Deputy Minister, Department of National Revenue, Ottawa 


$15.00 current. 


DOMINION OF CANADA LABOUR SERVICE 

A comprehensive Service covering the whole field of labour relations 
both Dominion and Provincial. The Service gathers together for the 
first time—in a consolidated form—all Dominion and Provincial 
Statutes, Orders-in-Council and General Orders of general application 
directly affecting relations of employer and employee. The complete 
text of all Statutes, Orders and Regulations is given as well as decisions 
of the Wartime Labour Relations Board and of the National War Labour 
Board. Prompt releases keep the service up-to-the-minute. 


$28.50—$10.00 every 6 months 
DOMINION OF CANADA SUCCESSION DUTIES SERVICE 
$26.75—$6.00 every 6 months. 


DOMINION GOVERNMENT ACTIVITIES. BUSINESS SERVICE 
$10.00—$10.00 quarterly. 


RICHARD DE BOO Limited 


137 WELLINGTON ST. WEST - TORONTO 
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THE REGULATIONS ACT, 1944 


All Ontario regulations are published in the Ontario 


Gazette as required by The Regulations Act, 1944. 


Annual Subscription to the Ontario Gazette, $4.00. 


THE KING’S PRINTER 
PARLIAMENT BUILDINGS, TORONTO 








Journal of Legal and Political Sociology 


EDITORIAL BOARD 


KARL N. LLEWELLYN, Ropert H. Lowe, Rospert M. MAcIveEr, 
Columbia Law School University of California Columbia University 
Roscoe Pounp, r. V. Smirnu, 
Harvard Law School University of Chicago 
Georces Gurvitcu, Editor 
Professor of Strasbourg University; Director of the French Soi jica Institute, 


Ecole Libre; N.Y.C. 


he Journal of Legal and Political Sociology which enters the fourth year of its 
existence will be published by a new publishing company: International University 
Press, 227 West 13th Strect, New York 11, N.Y. As in the past, it will coordinate 
sociological studies relating to law and politics. 

The journal often dedicates entire issues to special topics: The topics handled 
lav been Democracy and Social Structure, Property and Social Structure, 
Sovereignty and Federation in the Postwar Society and Planned Economy and Law. 

The forthcoming issue, Vol. III, No. 3-4, Spring 1946, will be devoted to SocraAL 
\Np LecaL ASPECTs oF COLONIAL AND MtNority ISSuES IN THE Postwar Wortp 


The Journal of Legal and Political Sociology is published semi-annually in double 


issues (of 150 pages), each appearing in Fall and Spring. The subscription price 
is $3.50 per year. The price of separate double issues is $2.00 


From now on please address subscriptions and renewals of subscriptions to 


INTERNATIONAL UNIVERSITY PRESS 
227 West 13th Street, N.Y.C. 11 








SCHOOL OF LAW 


UNIVERSITY OF TORONTO 


ADMISSION 


For admission to the Faculty of the School of Law students must be 
graduates of the Faculty of Arts of this or some other recognized university. 


BACHELOR OF LAWS 


The course for the degree of LL.B. extends over three years. Candi- 
dates must be in regular attendance during their course and pass the annual 
examinations. Graduates in the four year Honour Course in Law (B.A.) 


of this university are admitted without condition to the final year of the 
LL.B. course. 


MASTER OF LAWS 


Candidates must possess the degree of LL.B. of this university. Appli- 
cations will be considered on their merits from other candidates who are 
qualified for admission to the Faculty of the School of Law and possess a 
first degree in law from a recognized Faculty of Law. All candidates must 
be in regular attendance for at least one year, must pass such examinations 
as may be prescribed, and must present a thesis satisfactory to the 
examiners in law. 


DOCTOR JURIS 


Candidates for the degree of D.Jur. must possess the degree of LL.M. 
of this or some other recognized Faculty of Law, or equivalent qualifications. 
They must be in regular attendance for at least one year, must pass such 
examinations as may be prescribed and must present a thesis, which in the 
opinion of the examiners in law is worthy of publication. 


GRADUATE FELLOWSHIPS 

The NEWTON WESLEY ROWELL FELLOWSHIP IN LAW is awarded 
annually. An applicant must be qualified for registration in the Faculty 
of the School of Law for either the degree of LL.M. or D.Jur. 

OPEN FELLOWSHIPS, eight in number, of the value of $500, are 
awarded annually, and students qualified for registration in the Faculty of 
the School of Law for either the degree of LL.M. or D.Jur. may make 
application. 

Forms of application for ALL these Graduate Fellowships may be 
obtained from the Secretary, and they must be filled in and returned, with 
all details of courses taken, of degrees conferred, and with official certificates, 
NOT LATER THAN MARCH Ist, 1945. 


FOR FULL INFORMATION COMMUNICATE WITH: 


F. E. LaBRIE, Esq., B.A., LL.B., LL.M., 
Secretary of the Faculty of the School of Law, 
University of Toronto. 





THE 


LAW QUARTERLY REVIEW 


EpIToR: 


A. L. GOODHART, D.c.L., LL.D., 


Professor of Jurisprudence in the University of Oxford. 


HE LAW QUARTERLY has established a claim to the privilege 

of commenting with the greatest freedom on the judgments of 
the most important tribunals in the land. The “Notes” at the 
beginning of each number, a marvel of compression, made lucid and 
attractive by a high degree of literary skill, arrest the attention of prac- 
titioners and direct it to the recent developments of case-law. 


The signed articles, which fill the greater part of every number, 
have won it lasting fame. The names of its distinguished contributors 
—ANSON, BowEN, Bryce, Dicey, Fry, HOLLAND, KENNEpDy, LINDLEY, 
MAITLAND, PoLLock, SCRUTTON and STEPHEN, among others—make 
together an imposing constellation. Every article offers instruction 
from which the wisest may derive profit. 


The range of subjects is immense. Both international law and 
comparative jurisprudence, two subjects of ever-increasing importance 
to all lawyers, will be found from time to time in the pages of The Law 
Ouarterly and many an article on the history or science of law as well. 
The lawyer who dips into these waters will be encouraged to dive 
deeper, and he will return equipped with greater power and usefulness 
to his daily task. 


The Law Quarterly also specialises in the review of current 
literature. 


ANNUAL SupscriPTion, £1.1.0 ($6.25). 


(Subscription commences with the January number) 


STEVENS & SONS, LIMITED 


Law Publishers and Booksellers 


119 and 120 Chancery Lane, London, W.C.2 


CANADA and U.S.A. 


The Carswell Company, Limited 
145-149 Adelaide Street West, Toronto, Canada 





LETTERS 
OF 
WILLIAM DAVIES 


TORONTO 
1854-1861 


EDITED 
WITH INTRODUCTION AND NOTES 
by 
WILLIAM SHERWOOD FOX 


President, University of Western Ontario 


WITH A PREFACE 
by 
H. A. INNIS 


The chief and obvious purpose of this volume is to make the letters 
of the late William Davies, the great majority of which were written in 
Toronto between 1854 and 1861, permanently accessible to Canadian readers 
of diverse interests. Mr. Davies’ letters are the only extant documents 
which have to do with the very beginnings of what is now one of Canada’s 
greatest industries, meat-packing in its many aspects, an industry in which 
urban and agricultural populations are more vitally associated than in any 
other. The reader can approach the perusal of William Davies’ letters with 
greater ease if he has some idea of what to expect to find in them. He 
must at once dismiss the notion that they have to do entirely with matters 
of the market and the counting house. The truth is that their contents are 
very general and comprehensive in character, indeed, so much so that 
classification of them is impossible. It is sufficient to say now that they 
range between the two extremes of family interests on the one hand, and, 
on the other, national and even international affairs; few subjects have 
escaped the writer’s comment. Consequently, many different classes of 
people will note in the letters something of interest, each for a reason 
determined by individual tastes and preferences. While economists and 
other students of Canadian business history will derive a greater pro- 
portionate benefit from the letters than will any other single group, yet 
even general and desultory readers will discover much to hold their 
attention, especially those items which are related to the daily life of the 
common citizen of Upper Canada in the fifties. 


Price $2.00 + .10 postage 


THE UNIVERSITY OF TORONTO PRESS 
TORONTO, CANADA 








f 


SS 
_ 

' 
ny 

nl 
a 
a 
ae 
= 
—— 
Sa 
a 
eee 
oS 
re 
ae 
re 
a 
= 
ne 
See 
a 
a 


: 





The Mark of 


QUALITY PRODUCTS 


CHENEAUX BOND 


tor your invoices, memos, orders and all office forms. 


MULTISCRIP DUPLICATING 


for dependable, clean-cut copies from your duplicating 
machine. 


Also manufacturers of 
a wide variety of specialty papers, toilet tissues, 
towels and serviettes. 


THE E. B. EDDY COMPANY 


HULL CANADA 
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This is a picture of # typical Canadian oil 
well. It might be in Alberta's famous 
Turner Valley, where the average well is 
about 8,000 feet deep. In other fields, wells 
today are drilled down more than two 
miles! When the drill strikes into an oil- 
nee formation, the underground pres- 
sure of millions of cubic feet of gas drives 
the oil up the drilled hole to the surface. 


Twe ways of drilling 


There are two methods of drilling in use 
today. One of them, the cable-tool 
method, is a modification of the system 
used by the Chinese in drilling for salt 
2,000 years ago. The drill “bit” is like a 
cold chisel and pounds its way through 
the rock. 
The rotary drill, illustrated at the left, was 
perfected in fairly recent times and acts 
much like a mechanic's drill. Because it 
ives high speed cutting through the rock 
jormations, it has largely replaced the 
cable tool drill in most Canadian oil fields. 


The first steps 


Before the drill can go into operation, a 
“cellar” about 20 feet deep and 10 feet 
square is dug. Then a derrick of wood or 
steel is erected. A large derrick would 
be about 140 feet high, with a 30-foot 
base. It may carry as much as 1,000,000 
unds of decilling equipment, as shown 
in the little sketch alongside. 
The drilling tools are inserted in a “string” 
about 50 feet long. As the drill goes 
down, the “string” is lengthened by addi- 
tion of extra drill pipe. Periodically, the 
“string” is removed and the sides of the 
well lined with a steel casing for support. 


The hazards of drilling 


Sometimes the drill tools break, far below 
the surface, and several days, even weeks, 
may be wasted in “fishing” for the lost 
tools. But the greatest hazard of all in 
drilling for oil is the risk of a “dry hole”. 
All the science of the pee has not 
et perfected a way of making certain, 
Cotes drilling starts, that oil will be found 
Many and many a well proves a complete 


Cross-section of earth structures 
under o producing oil well 


failure—dealing a discouraging blow, not 
only to the drillers, but to the company 
and the investors who have invested many 
thousands of dollars in the work. 


Why the work must go on 


Yer all ponies oil companies must face 
this risk and go on undiscouraged. For 
oil wells sooner or later are exhausted and 
the oil industry must find new sources 
continuously. Unless it did, shortages of 
gasoline, lubricants and other petroleum 
products would eventually stop our cars, 
trucks, airplanes—even our factories. 

In many parts of Canada, and in South 
America, Imperial Oil Limited, and its pro- 
ducing organizations have drilled more than 
8,000,000 feet in search of oil... holes 
totalling more than 1,515 miles of drilling! 
Many of the wells were failures, many miles 
were drilled in vain. Yet, thanks to “keep- 
in a at it,” we are able to supply 
a large part of Canada’s needs for oi! prod- 
ucts... and through the continuous explor- 
ation of Canada’s oil lands our 

scientists and engineers are 
developing a valuable natural 
resource that adds to the 

wealth of the nation, and the 
well-being of every Canadian. < 


This message is the fourth of a series; the next advertisement will tell “The Story of 4 Failure”. 
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rORONTO 


ERNEST C. BOGART, K.C. 
371 BAY STREET 
TORONTO 


Telephone: Adelaide 4266 


BORDEN, ELLIOT, KELLEY, PALMER & SANKEY 


Barristers and Solicttors 
CANADA PERMANENT BUILDING, 320 BAY STREET 
TORONTO 1, CANADA 


Henry Borpen, K.C. B. V. Exttot, K.C. W. A. G. KELLEY 
R. H. Sankey, K.C. K. B. Pacmer, K.C. J. T. Jounson 
Tan G. WAHN A. D. McALPINe H. R. MacEwen 


Cable Address: “Besk” Telephone: Adelaide 9455 





CASSELS BROCK & KELLEY 


BARRISTERS, SOLICITORS, ETC. 
255 BAY STREET 
TORONTO 


HAMILTON CAsSELs, K.C. 


Georce M. Ke ttey, K.C. 
ArtTHUR N. KEARNS 


Donato Gurnee, K.C. 
Russet, T. Payton 


FENNELL, McLEAN & DAVIS 
BARRISTERS, SOLICITORS 
GENERAL ASSURANCE BLDG. 
BAY AND TEMPERANCE STS., TORONTO, 1 
Rospert FENNELL, K.C. 
Witson E. McLean, K.C. 
Bruce P. Davis, B.A. Toronto, M.A. Oxon 
EILeen MITCHELL, B.A. 
Telephones: Ad. 7382, 7383, 7384 


Cable Address, “Thimsan.” 








rORONTO 


LANG, MICHENER & RICKETTS 
BARRISTERS, SOLICITORS, ETC. 
1700-4 STERLING TOWER, 372 BAY STREET, TORONTO 


Daniet W. Lana, K.C. D. R 


. Micuener, K.C. 
C. M. RICKETTs 


Haroip S. Day R. A 


. CRANSTON 
J. H. O. Pepper 


Cable Address, “Lamer” Telephone: Waverley 2931 


MACKENZIE & SAUNDERSON 


BARRISTERS AND SOLICITORS 
STAR BUILDING, 80 KING STREET WEST 
TORONTO 2, CANADA 


KENNETH F. MACKENzIE, K.C. 


Georce S. SAUNDERSON 
Hucu S. MACKENZIE* J. Harotp Woop 


James S. Craic* 


Cable Address: “Conniach, Toronto” (*on active service) 


J. S. D. TORY. KC. 


BARRISTER AND SOLICITOR 
80 KING STREET WEST 
TORONTO 
Associates 
ALAN VAN EVERY 
J. H. Tuomson, K.C 
J. A. F. M1Lier 


W. H. BroucHaut Telephone: Elgin 3456 
R. A. KInGsTon Cable Address: “Jontor” 
R. V. Hicks 


EDMONTON 
FIELD, HYNDMAN & McLEAN 


McLEOD BUILDING, EDMONTON, ALBERTA, CANADA 


L. D. HynpMan, K« r. McLean 
LypIA ZIMMERMAN 





HALIFAX 


STEWART SMITH, MACKEEN, COVERT & ROGERS 


BARRISTERS AND SOLICITORS 
Offices: ROY BUILDING, HALIFAX, NOVA SCOTIA 


J. McG. Stewart, K.C. C. B. Situ, K.C. 

H. P. MacKeen, K.C. W. M. Rocers, K.C. 

FF. M. Covert, K.C. C. W. SPERRY 

G. S. Cowan R. A. MacKIMMIE 
W. S. KENNEDY JONES 


A.B.C. Western Union and Legal Codes 


HAMILTON 


CHRISTILAW AND GAGE 


BARRISTERS, ETC. 
BIRKS BUILDING 
HAMILTON, ONTARIO 


Joun A. CurisTILAw James M. Gace, M.A., LL.B. 


MONTREAI 


GEOFFRION & PRUD’HOMME 


ADVOCATES AND BARRISTERS 


112 ST. JAMES STREET, WEST 
MONTREAL 


\IME GEOFFRION, K.C J. ALtex. Prup’HommMe, K.C 
C. Antorne Georrrion, LL. GUILLAUME GEoFFRION, LL.L 


Harbour 8177 


MONTGOMERY, McMICHAEL, COMMON, HOWARD, 
FORSYTH & KER 
BARRISTERS AND SOLICITORS 
rFHE ROYAL BANK BUILDING, MONTREAL 

Cable Address: “Jonhall” P.O. Box 250 Piace D’ArMeEs 
Geoarce H. Montcomery, K.C. Ropert C. McMicuari, K.C. Frank B. Common, K.C, 
Tuomas R. Ker, K.C. Wieert H. Howarp, K.C Lionet A. Forsytu, K.C, 
Evprinvce Care, K.C. C. Russert McKenzie, K.C. Paut Gautuier 
J. Leicu Bisnor Craupe S. Ricnarvses. K+ J. Ancus Ooitvy, K.C. 
F. Camrpsett Core Joun G. Portgzous, K.C Hazen Hansarp, K.C 
Joun pe M. Maries Georce S. CHALLIEs Georce H. Montcomery, Je 


Anpre Forcet Tuomas H. Montcomery k. Witson Becket 
Paut F. Renaurt Brock F. Clarke Joun G. Kigkratrick 





OTTAWA 
SMART & BIGGAR 
BARRISTERS AND SOLICITORS 
VICTORIA BUILDING . - OTTAWA, CANADA 


Patents, Trade Marks and Copyrights; 
Parliamentary and Departmental Agents 


O. M. Biccar, C.M.G., K.C CHRISTOPHER ROBINSON 
MELVILLE B. Gorpon Eric L. MEpDCALF 


Cables: “Laurentian, Ottawa” 
QUEBEC 


GAGNON, DE BILLY & HOME 
BARRISTERS & SOLICITORS 
80 ST. PETER STREET, QUEBEC 
Hon. ONEsimME GaGnon, P.C., K.C., M.P.P. V ALMORE A. DE BILLy, K.C. 
Joun M. Home, K.C. Jacques pve Briiy, LL.L. 


GILLEs pE Bitty, LL.L. Anpreé Gacnon, LL.L. 
CLaupeE GaGnon, LL.L. 


Cable Address: “Dupré”, Quebec 


ST. LAURENT, TASCHEREAU, ST. LAURENT 
& GAGNE 


ADVOCATES, BARRISTERS, ETC 
PRICE HOUSE, 65 ST. ANNE STREET, QUEBEC 


Louis S. St-Laurent, LL.D., K.C. RENAULT St-Laurent, LL.L. 
\npreé Tascnereau, LL.L., K.C. J. Paut St-Laurent, LL.L. 
Maurice GacGné, LL.L. 


Cable Address: “LAURENS” 


TASCHEREAU, PARENT & CANNON 


ADVOCATES 


CANADIAN BANK OF COMMERCE BLDG. 
70 ST. PAUL ST., QUEBEC 


Paut TASCHEREAU, K.C. Cuartes A. Cannon, K.C. 
CHaries Parent, K.C., M.P. 


Counsel: Hon. L. A. Tascnereau, K.C., LL.D. 








oF. CATHARINES 


ROSS & HOWARD 


Barristers, Solicitors, etc. 


1 QUEEN STREET 
ST. CATHARINES, ONT. 
RoMAINE K. Ross, LL.M. W. R. Howarp, M.A. 


VANCOUVER 


MAITLAND, MAITLAND & HUTCHESON 


BARRISTERS & SOLICITORS 


NintH Fioor, Royat Trust Buitpinc, 626 Penver Street WeEst1 
VANCOUVER, B.C. 
Rk. R. MaArtLaAnp, LL.B. RR. L. Marttann, K.C. J. G. A. HutcHeson 


(1911-1921) 
Cable Address: “Maitco” 


Telephone: PAcific 7474 
Code Bentley's 


Private Exchange 


WINNIPEG 


GUY, CHAPPELL, DuVAL & McCREA 


Barristers, Solicitors, etc. 


ELECTRIC RAILWAY CHAMBERS—WINNIPEG 


R. D. Guy, K.C. C. W. CuHappecr, K.C. P. G. DuVat, K.C. 


R. L. McCrea, LL.B. R. DuV. Guy, LL.B. 


WILLIAMS, DILTS, BAKER, LAIDLAW, SHEPARD 
& HAMILTON 


BARRISTERS, SOLICITORS, ETC. 
THE HURON AND ERIE BUILDING, WINNIPEG, CANADA 


A. E. Ditts, K.C. FE. G. Purprs Baker, K.C. 


E. kK. Wittrams, K.C. 
R. P. HAMILTON 


T. W. Larp.Law, K.C. 
C. D. SHEPARD 


Cable Address: “Hocam” 








To be published in 1946 


INDEX 


TO 


THE 
UNIVERSITY OF TORONTO 


LAW JOURNAL 


1935-1945 


BY 
W. P. M. KENNEDY 


A complete Index covering leading articles, notes and 
documents, legislation, book reviews, cases referred to, 
authors, and subject-matter for the First Ten Years of the 
University of Toronto Law Journal wil! be published in 1946. 


Price: about $2.25 


THE UNIVERSITY OF TORONTO PRESS 
TORONTO CANADA 























The Industrial Law Review. A new monthly publication dealing with all 
aspects of the industrial laws of Great Britain, and with sections on the 


industrial laws of the British Empire, the United States of America and the 
U.S.S.R. 


Publication commences June 1946 
Annual subscription 20/- 





The Industrial Law Advisory Service Scheme. Under the terms of this 
scheme we supply each subscriber with all publications issued by the British 
Government during the year which relate to Industrial Law. These pub- 
lications include Bills, Acts of Parliament, Statutory Rules and Orders, 
Arbitration Awards and many other documents. About 200 such publica- 
tions are issued annually. In addition, we supply weekly duplicated reports 
dealing with current events and these temporary reports are replaced, at 
intervals, by sections of a loose-leaf printed volume known as the Industrial 
Law Manual. The Manual is supplied separately at a cost of £3.10. 0. The 
overseas subscription rate for the complete service is £12.12.0. annually. 















The above may now be ordered from The Thames Bank Publishing 
Company Limited, 1773 London Road, Leigh-on-Sea, Essex, England. This 
Company specialises in the production of books and services on Industrial 
Law. Individuals, firms, law schools etc. are invited to write to us for 
inclusion of their names on our overseas mailing list. 











LET KNOWLEDGE 
TO WISDOM GROW 


By 
SIDNEY E. SMITH 


President, University of Toronto. 

















AN ADDRESS DELIVERED BY DR. SMITH ON 
THE OCCASION OF HIS INSTALLATION AS 
PRESIDENT OF THE UNIVERSITY IN NOVEMBER 
OF THIS YEAR. 





Wisdom, vigour and foresight are but a few of the Presi- 
dent’s scholarly attributes which combine to make this lit- 
erary gem an historic document. 


Price 25c Postpaid 


THE UNIVERSITY OF TORONTO PRESS 
TORONTO CANADA 


UNIVERSITY OF TORONTO LEGAL STUDIES 


GENERAL EDITOR 


W. P. M. KENNEDY, Litt.D., LL.D 


Chairman of the Faculty of the School of Law 


THE UNIVERSITY OF TORONTO PRESS ANNOUNCES 
THE IMMEDIATE PUBLICATION IN THE UNIVERSITY 
OF TORONTO LEGAL STUDIES OI 


THE CANADIAN LAW 
OF COPYRIGHT 


BY 
HAROLD G. FOX, M.A., LL.B., B.C.L., Ph.D. 


One of His Majesty’s Counsel 
Lecturer in the Law of Industrial Property in the Faculty of the 


School of Law of the University of Toronto 
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THE UNIVERSITY OF TORONTO PRESS 
TORONTO, CANADA 





ALL ENGLAND 
LAW REPORTS 


ANNOTATED 


. Exceptionally prompt reporting. 
. Full reports. 

. Adequate synopses. 

. Detailed headnotes. 


. Editorial notes explaining the effect 
of the judgment reported. 


. References to HALSBURY and 
ENGLISH AND EMPIRE DIGEST. 


Subscription Rate $15.00 a Year 
(Binding Extra) 


BUTTERWORTH & COMPANY 
(CANADA) LIMITED 
1367 DANFORTH AVENUE HARGRAVE 2588 


TORONTO 





Law Magazines 


Perusal of the current issues of Law Magazines is the surest way 
of keeping abreast of progress in the legal field. 


The leading Law Magazines of the British Empire are: 


Australia ~— 


THE AUSTRALIAN LAW JOURNAL.— 
Published monthly. Vol. 19 current, 1945-46. 


Yearly Subscription $10.50 
Canada ~—. 


“THE CANADIAN BAR REVIEW.— 
Published monthly. Vol. 24 current, 1946. 

Yearly Subscription $5.00 
THE FORTNIGHTLY LAW JOURNAL.— 
Vol. 15 current, 1945-46. 

Yearly Subscription $8.50 
THE UNIVERSITY OF TORONTO LAW JOURNAL.— 
Published in January each year. Vol. 6 current, 1945-46. 


Subscription covering 2 years $2.50 
England —. 


CAMBRIDGE LAW JOURNAL.— 
Published 1 part a year. $1.50 


CONVEYANCER AND PROPERTY LAWYER.— 


Published quarterly. Vol. 9 current. 

Yearly Subscription $6.25 
JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW.— 
Published weekly. Vol. 110 current, 1946. 

Yearly Subscription $17.50 
LAW JOURNAL [WEEKLY].— 
Published weekly. Current Vol. 96, 1946. 

Yearly Subscription $12.00 
LAW QUARTERLY REVIEW.— 
Published quarterly. Vol. 62 current, 1946. 

Yearly Subscription $6.25 
LAW TIMES AND REPORTS.— 
Published weekly. 4 Vols., 1946. 

Yearly Subscription $25.00 
MEDICO-LEGAL AND CRIMINOLOGICAL REVIEW.— 
Published quarterly. Vol. 14 current, 1946. 

Yearly Subscription $4.50 
MODERN LAW REVIEW.— 
Published quarterly. Vol. 9 current, 1946. 

Yearly Subscription $4.00 
SOLICITOR’S JOURNAL.— 
Published weekly. Vol. 90 current, 1946. 


New Zealand ~— 


NEW ZEALAND LAW JOURNAL.— 
Published fortnightly. Vol. 22 current, 1946. 


Ss I d Yearly Subscription $12.50 
cotian — 


THE JURIDICAL REVIEW.— 
Vol. 58 current, 1946. 


South Africa ~—~ 


SOUTH AFRICAN LAW JOURNAL.— 
Published quarterly. Vol. 63 current, 1946. 


Yearly Subscription $16.25 


Yearly Subscription $5.00 


Yearly Subscription $5.50 


The Carswell Company Limited 
145-149 ADELAIDE ST. WEST TORONTO 1, CANADA 
Telephone AD. 1794 





